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SALES OF STANDING TREES. 


RE sales of standing trees within the Statute of Frauds? 

Do they involve any “interest in or concerning land”? 
This question arises in various ways: sometimes in a suit by 
the buyer against the seller for breach of contract in not allowing 


him to remove the trees; sometimes in a suit by the seller for the 
price of the trees which the buyer has or has not taken away; 
sometimes in actions of trespass by the seller against the buyer 
for entering on the land and cutting the trees, either after or be- 
fore having been forbidden to do so, or vice versa; and occasion- 
ally in an action between the buyer and a subsequent grantee of 
the land before the trees have been cut, and either with or without 
notice of the prior sale of the trees. Different considerations may 
apply under these different circumstances, which may in part ac- 
count for some of the apparently conflicting views expressed on 
this question. It may not be possible to reconcile all the decisions, 
much less all the dicta, on this subject, but the general drift of the 
cases seems to support several propositions. 

1. The first is where the vendor has expressly stipulated that 
the trees may remain standing on the land a given number of years, 
if the purchaser elects. Here, as they may, and probably will, de- 
rive more or less growth and increase from the soil, there is some 
reason to hold that the sale involves an “interest in land.” In 
fact it has been considered a sale not only of the trees as they then 
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are, but as they will be at the end of the stipulated period, with all 
the additions to them subsequently acquired from the soil. 

The case of Green v. Armstrong,! deserves to be considered the 
leading one on this point. The vendee there had the right to cut 
and carry away the trees “ at any time within twenty years; ” and 
after he had cut a part, the vendor forbid him to cut the rest, — or, 
in other words, revoked his license,— and the vendee brought an 
action on the contract for damages, but it was held he could not 
recover as the contract was only oral. This decision has been 
often approved in New York 

The subject was elaborately examined with the same conclusion 
in Kingsley v. Holbrook,’ where the time allowed was three years ; 
and this was approved in Howe v. Bachelder.! 

2. The second class of cases is where the trees are to stand for 
an indefinite time, and to be severed solely at the pleasure of the 
buyer. Here also some decisions and more dicéa declare that the 
same rule applies and that the Statute requires a writing. 

Buck v. Pickwell® is one of the most important of this class. 
There the purchaser of the trees had an absolutely indefinite time 
in which to take them off. The vendor sold and conveyed the land 
before the trees had been cut, and after twenty years a subse- 
quent grantee of the land, whose deed contained no reservation of 
the trees, cut and carried away the remainder, and the first pur- 
chaser sued him in ¢vespass for cutting down his growing trees. 
Obviously, the case on those facts could be decided in only one 
way; for even if the oral sale had been held originally valid, the 
subsequent conveyance of the land before the trees had been cut 
would have revoked the license to enter and cut them, and the 
plaintiff would have been liable to the defendant in trespass for 
such act; of course, then, he could hardly expect the defendant 
would be liable to him for the very same cutting. The point of 
revocation, however, does not seem to have been made in the case, 
and although the decision itself is correct, even on the ground 
upon which it was put, yet the same court has declined to extend 
it “ beyond the very point in judgment.” ® 





1 1 Denio, 550 (1845). 

2 See McGregor v. Brown, 6 Seld. 114; Vorsebeck v. Roe, 50 Barb. 302; Goodyear 
v. Voseburgh, 57 Barb. 243. 

8 45 N. H. 313 (1864). 

4 49 N. H. 204 (1870). See also Putney v. Day, 6 N. H. 430 (1833), and Olmstead 
v. Niles, 7 N. H. 522 (1835), where the time allowed was twenty-five years. 
5 27 Vt. 157 (1854). 8 See Sterling v. Baldwin, 42 Vt. 309. 
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Scorell v. Boxall! is very similar. The plaintiff had bought a 
lot of growing underwood which the defendants (not the vendor) 
cut and carried away, and for which the buyer brought trespass, 
“a possessory action;” and it was held he had not such a 
possession as to enable him to maintain that particular action, 
though the language of the judges might have been more general. 
Conversely, in Harrell v. Miller? the subsequent vendee of the land, 
with no reservation of the trees, was allowed to recover against a 
previous oral buyer of them who, after the deed had been made, 
cut and carried away the trees. : 

Pennsylvania has also frequently declared that if the trees are to 
stand an indefinite time the sale is within the Statute.2 The time 
of the removal was also indefinite in Hostetter v. Auman,‘ with 
the same result.® 

Some of the objections raised in these cases to indefinite licenses 
would be obviated, or diminished at least, by construing the license 
to continue only for a reasonable time, which might be considered 
to be only so long as the trees were in substantially the same condi- 
tion as when sold. On that view, the license would terminate and 
the trees be forfeited, if allowed to stand too long.® 

3. Still another view is that if the trees are sold “as trees,” and 
are not to be first cut by the vendor and delivered in their new 
condition, it is immaterial whether they are to stand, or do in fact 
stand, a long or a short time after the sale; in either case they are 
to be considered at the time of sale as realty, and therefore the 
Statute applies. This subject was recently examined in Hirth v. 
Graham,’ where it was held to be immaterial whether the parties 
did or did not contemplate an immediate severance and removal of 
the trees, the contract of sale was invalid if not in writing; so in- 
valid that even the buyer could not maintain an action upon it 
against the seller for refusing to allow him to take the trees, — the 
Court saying, “‘ the question whether such sale is a sale of an inter- 
est in or concerning land, should depend, ot upon the intention of 





11 Y. & J. 396 (1827). 

2 35 Miss. 700 (1858). 

8 Pattison’s Appeal, 61 Pa. St. 294 (1869) ; Bowers v. Bowers, 95 ib. 477 (1880); 
Miller v. Zufall, 113 ib. 317 (1886.) ; 

* 119 Ind. 7 (1888). 

5 See also Yeakle v. Jacob, 33 Pa. St. 376; Huff v. McCauley, 53 Pa. St. 206. 

6 See Hill v. Hill, 113 Mass. 103; Hill v. Cutting, ib. 107; Gilmore v. Wilbur, 12 
Pick. 120; Heflin v. Bingham, 56 Ala. 566. 

7 50 Ohio St. 57 (1893). 
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the parties, but upon the legal character of the subject of the contract, 
which, in the case of growing timber, is that of realty.” 

This rule certainly has the merit of simplicity and ease of appli- 
cation, avoiding, as it does, an inquiry as to the precise time the 
trees are to stand before they are to be cut by the buyer, and 
whether such time is or is not reasonable. It has many respect- 
able authorities in its support. 

4. On the other hand, there is much authority as well as reason 
for holding that if either expressly or by a fair construction of the 
contract, the trees are forthwith or within a reasonable time to be 
cut and severed from the realty and thus made personal property 
(no matter by which party), and are not to gain additional growth 
and size from the soil, it is not a sale of any “interest in land” 
and not within the Statute. 

The earliest announcement of this doctrine seems to be in 1 Ld. 
Raymond, 182 (1697), and where it is thus stated: “ Treby, C. J., 
reported to the other Justices that it was a question before him in 
a trial at 2zs¢ privs at Guildhall, whether the sale of timber grow- 
ing upon the land ought to be in writing by the Statute of Frauds, 
or might be by parol. And he was of opinion and gave the rule 
accordingly, that it might be by parol, because it is but a bare chat- 
tel. And to his opinion Powell, J., agreed.” This report is rather 
indefinite as to the terms and nature of the sale, and perhaps could 
not be pressed into supporting sales of trees to stand a long time 
on the vendor’s land. Maine seems to have first adopted this view 
in America, for in Erskine v. Plummer,? it was held that a sale 
of timber by parol to be cut and carried away by the purchaser 
“within a reasonable time, or as soon as it can conveniently be 
done,” is not within the Statute. Banton v. Shorey,? is similar. 

So in Whitmarsh v. Walker,* the defendant orally sold the plain- 
tiff two thousand mulberry-trees then growing in his nursery, 
which were “ raised to be sold and transplanted,” and which were 
to be delivered on the ground by the defendant when called for. 
The defendant refused to deliver, and the action was for a breach 





1 See Slocum v. Seymour, 36 N. J. L. 138; Owens v. Lewis, 46 Ind. 488, where the 
subject is elaborately considered, and is approved in Armstrong v. Lawson, 73 Ind. 
500. And see Coody v. The Gress Lumber Co., 82 Ga. 798; Daniels v. Bailey, 43 
Wis. 566; Knox v. Haralson, 2 Tenn. Ch. R. 237; Summers v. Cook, 28 Grant, Ch. 
179; Rhodes v. Baker, 1 Ir, Com. L. R. 488 (1851), and many other cases. 

2 7 Greenl. 447 (1831). 

8 77 Me. 48 (1885). 4 1 Met: 313 (1840). 
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of that contract. It was held that the sale was valid, though oral ; 
that the defendant undertook to either sever the trees from the soil, 
and deliver them to the plaintiff, or else to permit the plaintiff to 
sever them, and it was immaterial whether the severance was to 
be made by the plaintiff or by the defendant. And although the 
license to the plaintiff to enter and sever them passed no interest 
in the land, and might be revoked by the defendant before the 
trees were removed, yet, said the Court, “if he exercised his legal 
right in violation of his agreement, he is responsible in damages,” 
and the plaintiff had a verdict. 

In Claflin v. Carpenter,! the plaintiffs had sold to one McDavit 
“a quantity of wood and timber, part of which was cut and lying 
on their land, and part uncut and standing,” and McDavit immedi- 
ately mortgaged it back to them to secure the payment therefor, 
which mortgage was recorded only in the records of mortgages of 
personal property, and not in the registry of deeds of real estate. 
McDavit subsequently sold and delivered some of the wood to the 
defendant, who had no knowledge of the mortgage. It was held that 
both the wood which was cut and that which was standing when the 
mortgage was made was to be considered as personal property and 
not real estate; that the mortgage was properly recorded as a per- 
sonal property mortgage, and that trover would lie against the 
purchaser after a demand and refusal. See also Cain v. McGuire? 
In Nettleton v. Sikes,’ the plaintiff orally contracted with the de- 
fendant that he might cut a quantity of white oak trees on the 
plaintiff's land, take the bark therefrom at a certain price per cord, 
and cut up the wood for the plaintiff, at the market price for cut- 
ting. The defendant cut a number of the trees and peeled the 
bark therefrom, but before it had been taken away he was forbid- 
den by the plaintiff to enter again upon the land. Subsequently 
the defendant did enter and carry away the bark, for which the 
plaintiff brought trespass quare clausum. It was held that if the 
defendant merely had a /cense to enter, it might be revoked, and 
the action would lie; but that if there was a valid contract that he 
might cut the trees and take off the bark, it could not be revoked 
or rescinded after the bark had been peeled, so as to make him a 
trespasser for carrying it away, and that an oral contract was suffi- 





1 4 Met. 580 (1842). 
2 13 B. Monr. 340 (1852); Douglas v. Shumway, 13 Gray, 502 (1859). 
8 8 Met. 34 (1844). 
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cient. The action was not maintained. In Byassee v. Reese,! the 
oral sale was held good even as against a subsequent grantee of 
the land without notice of the sale, the trees, however, having 
been already selected and marked by the buyer. This is the very 
strongest effect that can be given to such an oral sale, and may 
perhaps have gone too far in that direction. 

Smith v. Bryan? (often cited in favor of the oral contract) does 
not really add much strength to that view. There the owner of 
land sold by writing (but apparently not under seal) a quantity 
of oak and pine trees then standing on his land, for $1,200, with 
two years to remove them. The buyer cut and carried away some 
of the trees, and then orally resold to the owner of the land those 
uncut, which he refused to pay for; and in a suit for the price 
the Court held that the plaintiff could recover. See also Green v. 
North Carolina Railroad Co.2 Clearly so; the buyer could hardly 
expect to keep his trees and his money too. A statute that per- 
mitted such results would be a statute of frauds indeed ! 

Perhaps the most important recent case on this subject is that 
of Marshall v.Green.t The plaintiff on the 27th of February orally 
sold the defendant twenty-two standing trees, “to be got away as 
soon as possible.” On the 2d of March the defendant cut six of 
the trees, when the plaintiff countermanded the sale, demanding 
an alteration of the terms. The defendant, notwithstanding, pro- 
ceeded to cut the remaining trees on the 3d and 4th of March, and 
carried them all away. Whereupon the plaintiff brought an action 
in one count for trespass to the land, anda second count for trover. 
He was not allowed to recover on either count, because the oral 
sale was held valid and not within the Statute, — Coleridge, J., say- 
ing: “If the matter were ves zntegra, I should be inclined to think 
there was much to be said for Littledale’s, J., view, that the words 
of the Statute were never meant to apply to such a matter as this 
at all, but only referred to such interests as are known to convey- 
ancers. It is, however, too late now to maintain this view, inas- 
much as there are a great number of decisions which proceed on 
the opposite view. It is clear on the decisions that there are cer- 
tain natural growths which, under certain circumstances, have been 
held to be within the words of the section, and a contract with re- 
spect to which must therefore be in writing. The question then is, 





1 4 Met. (Ky.) 372 (1863). 8 73, N.C. 524 (1875); Teal v. Auty, 2 Br. & B. g9. 
2 5 Md. 141 (1853). 41C. P. Div. 35 (1875). ' 
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Which is the rule to be? The matter has been much discussed, 
and for my part I despair of laying down any rule which can stand 
the test of every conceivable case. 

It is said that there is an interest in lands within the statute 
when the sale is of something which, before it is taken away, is 
to derive benefit from the land, and to become altered by virtue of 
what it draws from the soil. The rule is an intelligible one, but 
one which it is almost impossible to apply with absolute strictness. 
The effect of such a rule, if strictly applied, would vary at different 
times of the year. If the sale was in the spring, and the removal 
of the thing sold were to be postponed but for two or three days, 
it would not, at its severance, in strictness be in the same state as 
it was at the time of sale. On the other hand, in winter, when the 
sap is out of the tree, and it is standing, as it were, dead for the 
time being, there would be no appreciable change. It is almost 
impossible to say that the rule can be that, wherever anything, 
however small, is to pass into that which grows on the land out of 
the land, between the sale and the reduction into possession the 
contract is within the section.” Brett and Grove, JJ., concurred 
in these general views, and the verdict for the plaintiff was set 
aside. 

This class of cases is based upon the principle that the contract 
is to be considered as an executory agreement for a sale, to take 
effect only when the trees are severed from the land, and converted 
into personal property, coupled, however, with a license to the pur- 
chaser to enter, sever, and remove the trees, if the seller is not to 
do so.1. The moment they are cut they become the personal prop- 
erty of the purchaser and may be sold by him, like any other per- 
sonal property, and zs purchaser has the same right to go and 
take them away; for the license to remove then becomes irrevo- 
cable. The license may be revoked dcfore the cutting, since the 
trees are not yet the property of the purchaser, and if revoked, 
his only remedy is against the seller for breach of contract in not 
allowing him to enter and take the trees, the same as in a refusal 
to deliver any other personal property contracted for. This was 
the case in Whitmarsh v. Walker.? In other words, the buyer of 





1 See Hill v. Hill, 113 Mass. 103 (1873); United Society v. Brooks, 145 Mass. 
415 (1888) ; Fletcher v. Livingston, 153 Mass. 390 (1891). 

2 Yale v. Seely, 15 Vt. 221 (1843); Nelson v. Nelson, 6 Gray, 385 (1856); Cool z. 
The Peters Box and Lumber Company, 87 Ind. 531 (1882). 

8 1 Met. 313. 
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trees by an oral bargain with leave to enter, cut, and carry them 
away forthwith, acquires no interest zz the land, but only a license 
to enter upon the land, etc., a mere permission, which prevents 
such entry from being a trespass, but which may be revoked before 
it is acted upon; and an entry afterwards would undoubtedly be a 
trespass for which an action would lie! But this does not touch 
the question of the liability of the vendor to the vendee for revok- 
ing the license, and so depriving the vendee of the power to take 
and carry away his purchase, which is the real test of the validity 
of the contract. Much stress seems to be sometimes laid on the 
circumstance which party is to cut the trees. That seems quite 
immaterial, except that where the seller agrees to do so, and to 
deliver the thing sold, either as cordwood or as timber, 2¢ more 
clearly appears to be a sale, not of trees, but of what had once been 
trees, but was so no longer. This was really the case of Smith v. 
Surman? The seller was to cut the trees and measure them in 
order to ascertain the price, as the sale was of “timber,” at so 
much per foot. The judges thought it was not a sale of “ standing 
trees” at all, but only of so many feet of timber, and of course not 
within this branch of the Statute. And this has been so held even 
in New York, notwithstanding the case of Green v. Armstrong.® 
But if the vendee has a right to enter and cut the trees and does so, 
they are thereby changed into personal property as much as if cut 
by the vendor, and it can make no difference by whom the axe is 
wielded. 

Any article on the sale of standing trees would certainly be in- 
complete which made no allusion to two other somewhat similar 
sales, namely, that of annual crops, and that of other articles usu- 
ally considered as parts of the realty. 

1. It now seems to be the better rule that sale of annual crops, 
such as potatoes, turnips, etc., are not within the Statute, whether 
they are then mature or not. In some instances apparently the 
crop attained most of its growth after the sale, but that fact was 
thought quite immaterial The same rule has often been declared 





1 Giles v. Simonds, 15 Gray, 441 (1860) ; Drake v. Wells, 11 Allen, 141 (1865). 

29 B.& C. 561; 4M. & R. 455 (1829). 

8 1 Denio, before cited. Killmore v. Howlett, 48 N. Y. 569; Boyce v. Washburn, 
4 Hun 792. 

* Parker v. Staniland, 11 East, 362; Warwick v. Bruce, 2 Maule & S. 208; Evans 
v. Roberts, § B. & C. 829; 8 D. & R. 611; Dunne z. Ferguson, Hayes, 540; Sainsbury 
v. Matthews, 4 M. & W. 343, a marked case; Jones v. Flint, 2 P. & D. 594; 10 Ad. 
& El. 753. 
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in this country.!. So also as to crops of growing grain.2_ The 
same principle has been extended to natural crops, such as grass, 
fruit, etc.3 

Mr. Browne, in his excellent work on the Statute of Frauds, thus 
states the result of his thorough and critical examination of all the 
cases on this point, He says (Sect. 237): — 


“Upon a careful examination, the more approved and satisfactory rule 
seems to be that, if sold specifically, and to be by the terms of the con- 
tract delivered separately and as chattels, such a contract of sale is not 
affected by the fourth section of the statute, as amounting to a sale of 
any interest in the land, and that the rule is the same when the transac- 
tion is of this kind, whether the product sold be trees, grass, and other spon- 
taneous growth, or grains, vegetables or other crops raised by periodical 
cultivation.” * 


2. As to the second class of cases referred to, namely, that of 
sales of articles attached to the freehold and which would pass 
with a deed of the land itself, unless reserved, it is now commonly 
thought (though even here some diversity exists) that oral sales 
may be valid of such things as old buildings to be presently re- 
moved or torn down, piles of manure, gravel hills, loads of stone 
or loam, stacks of peat in process of curing, ice ponds, stone 
walls, etc., all to be taken and carried away.® 

Probably the earliest case on this subject is Boswick v. Leach.® 
There the plaintiff had orally sold to the defendant parts of his 
gristmill, such as mill-stones, running gear, etc., but which the 
defendant refused to take away and pay for. The plaintiff was 
allowed to recover the price, — the Court saying that “ where there 
is a sale of property which would pass by a deed of the land, but 





1 Northern v. The State, 1 Ind. 113; Bull v. Griswold, rg Ill. 631 ; Bricker v. Hughes, 
4 Ind. 146. 

2 Westbrook v. Eagar, 16 N. J. L. 81; Bryant v. Crosby, 40 Me. 22; Austin v. 
Sawyer, 9 Cow. 39; Marshall v. Ferguson, 23 Calif. 65; Davis v. McFarlane, 37 
ib. 634. 

8 Cutler v. Pope, 13 Me. 377; Purner v. Piercy, 40 Md. 212; Vulicevich v. Skinner, 
77 Calif. 239; Smock v. Smock, 37 Mo. Ap. 56, an excellent case on this point, though 
even here the decisions are not uniform. 

* See also Sterling v. Baldwin, 42 Vt. 306; Marshall v. Green, 1 C. P. Div. 35. 

5 See Higgins v. Kusterer, 41 Mich. 318; Shaw v. Carbrey, 13 Allen, 462; Long 
v. White, 42 Ohio St. 59; Poor v. Oakman, 104 Mass. 316; Strong v. Doyle, 110 Mass. 
93; Gile v. Stevens, 13 Gray, 146; Georgeson v. Geach, 3 Vict. L. R. (Cases at Law) 
144. 


62D 6 " 
3 Day, 476 (1809) . 
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it can be separated and by tue contract is to be separated, such a 
contract is not within the Scatute. Such are contracts for the pur- 
chase of gravel, stones, timber, trees, and the boards and bricks of 
houses to be torn down and carried away.” 

The result of our examination of the cases on this whole sub- 
ject is that neither the distinction between natural and artificial 
crops, nor between mature and immature crops, nor whether the 
buyer or the seller is to remove the thing sold from the ground, 
nor whether the subject of the sale would go to the heir or to the 
executor, or would or would not pass under a deed of the land it- 
self, has proved satisfactory. Each of these distinctions has been 
advanced in some case only to be denied in the next. 

Apparently it would have been wiser, or certainly more simple, 
to have held in the outset that the phrase “ interest in land,” meant 
some kind of ¢zt/e, right, or property in the land itself, some estate, 
either permanent or temporary, and not merely some transient or 
collateral use, benefit, or advantage from the land. Such a con- 
struction would have avoided the apparent inconsistency of allow- 
ing oral sales of annual crops to be valid, although they must 
remain several months in the ground, drawing nourishment and 
strength therefrom, and denying the same result to sales of trees, 
which stand only the same length of time, and without any per- 
ceptible increase in the mean time. It would also have avoided 
another equally unnecessary distinction of sustaining oral sales of 
other parts of the freehold, and denying the validity of sales of 
trees. But it is now probably too late to everywhere establish 
such a rule without legislative enactment. 


Edmund H. Bennett. 


BosTON, Jan. 1, 1895. 
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A GENERAL ANALYSIS OF TORT- 
RELATIONS. 


N a former article in this Review,! an attempt was made by the 

writer to set forth briefly the tripartite division of the tort- 
relation, as embodying the prime elements in every so-called tort. 
This analysis distinguished: jivst, the Damage element, z. e. the 
various kinds of harm, corporal, social, proprietary, and other, 
which the law recognizes as the subject of a recovery; secondly, 
the Responsibility element, z. ¢. the principles which determine 
whether, under given circumstances, a particular person is to be 
held responsible for the infliction of one of these kinds of legal 
harm; and ¢hirdly, the Excuse or Justification element, z. e. the 
conditions in which no legal liability is recognized, even though 
there may exist a conceded or assumed responsibility for a con- 
ceded or assumed harm. With a reference to that article for an 
exposition of this general grouping, a further attempt will here be 
made to analyze the different groupings within these broad divi- 
sions, and to illustrate and test their validity by noting the appro- 
priate place of the detailed and concrete sub-topics. 

It must be said in advance: 1. That there is no intention of 
indicating the solution of any doubtful problems, or of assuming 
the correctness of any view of what the particular rule is or ought 
to be; the aim is merely that of marking out the field: 2. That 
the analysis is necessarily rough and often tentative only, and 
space often compels a disregard of minor qualifications: 3. That, 
as to method, the fundamental idea is, not to follow fancy nor to 
force a symmetrical grouping, but, neglecting accidents of appear- 
ance and surface differences, to examine reasons and causes, to 
ascertain the intrinsic meaning of principles and the considera- 
tions actually treated as controlling decisions, and thus at once to 
reach a scientific and natural basis of grouping, as well as to 
indicate the true lines of argument and discussion on which the 
development of principles must proceed. 

' We take first the Damage element. 





1 Vol. viii. p. 200. 
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I, 


The general question here is, What are the features of the 
various kinds of harm which give rise to different problems, and 
therefore point out different lines of division? In this field of 
Tort, we have, of course, a number of different harms well recog- 
nized and defined. The juristic problems of to-day (excluding 
mere detailed applications of accepted principles) are here chiefly 
to determine the scope of particular well-established harms so as 
to develop them in accordance with to-day’s conditions, and to 
indicate the proper analogies to be employed in ruling upon 
newly offered varieties of harm. Of the former, an illustration is 
found in the claim by a wife for the seduction of a husband; of 
the latter, in claims based on the so-called right of privacy. In 
attempting to group the topics, therefore, we should set together 
those varieties of harm with reference to which the same or similar 
doubts and difficulties arise, and the same or similar policies may 
come into consideration. 

Taking up first the harms which concern the person, and, 
among these, physical injuries—being those which may be 
regarded as jurally the most fundamental and historically the 
earliest and gravest, — 

1. We find among these at the outset that so-called “ technical ” 
battery, having a traditional origin but still a living justification 
for existence, — a mere touching. This is one example of what 
may perhaps be uncouthly termed “prophylactic” rights. In 
these it is conceded that no demonstrable harm is done, and nomi- 
nal compensation alone is allowed, but yet on grounds of policy 
we desire to protect stringently by a kind of outpost-right; we 
therefore (as in battery, in trespass generally, in libel and partly 
in slander, in statutory patent-right, copyright, and trademark- 
right) make specific conduct actionable because (perhaps) we 
believe it to be so commonly followed by substantial harm that it 
would be practically too burdensome to require in each case an 
investigation into the details of harm; we accordingly protect the 
claimant at the very threshold of an important personal or property 
interest. We may take it that the action for a mere touching is 
one which, for some such reasons, no one would to-day move to 
abolish. The only problems involved are as to the extent of 
the sphere of protection thus specially sanctioned — whether it 
includes the clothes, articles carried, animals driven or led, etc. 


Se ee 
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2. Next we may group veritable physical injuries, of whatever 
sort, — cuts, blows, disease, and the like. The controversies in 
this connection concern commonly the naturalness and probability 
of the harmful result with reference to the defendant’s conduct, 
and belong therefore under the Responsibility heading below. 
The exact nature of the harm is often of consequence in connec- 
tion with the measure of damages. Other than these, the most 
points are few. Of recent years, discussion has arisen as to claims 
based on nervous disorders, especially when caused without physi- 
cal contact. The question is then usually, from the present point 
of view, whether the injury or suffering is a physical, not merely a 
mental one; and, if so, whether there is any reason why it should 
be denied the recovery which is granted for all other physical 
injuries. It is not always observed that there may be in this 
respect a distinction between (1) mere fright (a mental injury; 
see post) and (2) positive physical illness resulting from fright. 

3. Next to physical injuries may be grouped those annoyances 
and offences to the senses which do not amount to illness or 
wounding, but yet are positive harms; they are covered in ordi- 
nary legal diction by the term “ Nuisance.” 1 Many affect merely 
a single sense —hearing, sight, or smell—but most are of a 
mixed character. They fall naturally together in treatment; 


first, because they often bring us to the border-land at which de 


minimis non curat lex, and they frequently call upon the judges 
for attempts to define the boundary in satisfactory terms; secondly, 
they are usually worth considering for those only who are con- 
tinually exposed to them, z. e. the owners or occupiers of land; 
and hence there are certain questions common to all of them, in 
that ¢. g. some interest in land must usually be shown in order to 
base a claim, and it is commonly said that the harm is to be 
tested by its effect in depreciating the value of land or in render- 
ing it uncomfortable to life. The claims seem at bottom, how- 
ever, to be based on a personal harm.? 

We come next, naturally, to “‘ mental” injuries, so-called, the idea 
of which, as distinguished from physical injuries, is that they are 





1 So far as a distinct health-injury is covered by this term, it belongs in theory in 
the preceding class. 

2 Certainly there are numerous cases where the claim is recognized independently 
of any property-right in the claimant. One of the best recent examples is the action 
allowed in England against a newsboy for offensive noise in crying his papers (Innes vz. 
Newman, L. R. ’94, 2 Q. B. 292), though a municipal regulation was there involved. 
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subjective, and do not involve any corporal affection. A general 
and uniting feature is the constant necessity of guarding against 
the recognition of imaginary or trifling troubles, or of claims 
likely to be based on misrepresentation or individual idiosyncrasies. 
Several distinct groups, however, may be noted. 

4. First, terror or fright at impending physical violence has long 
been recognized in the action for Assault (anciently ‘“ Menace”), 
which calls for a number of detailed distinctions. As yet an 
action for fright indirectly caused —as in a collision or by blast- 
ing — cannot be said to be recognized; though, so far as the legit- 
imacy of the Damage element is concerned, the analogies favor it. 

5. Another distinct sort of mental injury has also lately been 
much discussed, under the head of the “ right to privacy.” This 
seems to be in essence a right to be protected against that mental 
annoyance of a complex sort which results from the exposure of 
private affairs; and, though specific prevention is the remedy com- 
monly desired, it seems likely that damages would be based on the 
above idea of the nature of the injury. Its delimitation has not 
yet been successfully effected, and cannot be for some time. A 
careful consideration of the distinction between the Damage ele- 
ment and the Excuse element would probably assist its orderly 
development. 

6. A third group includes the miscellaneous forms of injury 
termed loosely “ mental pain” or “ mental anguish,” — feelings of 
distress caused by libel, seduction of a daughter, alienation of 
marital affections, eviction from a house or a railway car, violation 
of a grave, failure to deliver a telegram, and by other conduct. 
The usual question, forming a common feature, is whether they 
should be recognized at all as the basis of aclaim. A principle 
often applied is that there must be an accompanying physical 
injury, or perhaps some other admitted tort. Very often the only 
question is one of Responsibility, z. ¢. whether the harm was the 
natural consequence of the defendant’s act. The telegram cases 
probably all belong under Contracts. Most of the above instances 
are treated as a part of the law of Damages; but a careful analysis 
shows us that a part of that branch of the law involves, not the 
mere measure of compensation for an admitted harm, but a deter- 
mination whether a particular harm can be recognized at all as 
the basis of a claim; and this is properly a question of torts, so far 
as it involves not a contractual but a universal and irrecusable 
obligation. 
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Coming now to the societary rights (rights to social relations) in 
general, we find as the generic feature a right to be protected 
against the stoppage or diversion of benefits of various sorts to be 
gained from social and commercial relations with third persons. 
In this field there is as yet no accepted grouping, and it is, indeed, 
in connection with the Excuse element that the circumstances giv- 
ing rise to the proper distinctions are suggested to us. A rough 
grouping of the relations may be made into (1) Domestic, (2) Con- 
tractual, and (3) Sundry Voluntary relations. The question here 
is, What sorts of relations may become the subject of a right 
against interference? Taking first the general class last men- 
tioned, we find that there is a broad distinction between (a) the 
diversion of patronage by the reproduction of private literary and 
industrial inventions, and (4) the diversion of patronage by any 
other means. The latter it will be better to look at first. 

7. The commonest questions that strictly belong here are two: 
(1) whether the relation in issue is the subject of a claim (it is said 
e. g. that it must be the source of some pecuniary or other material 
benefit) !; (2) whether the relation is the source of a benefit suffi- 
ciently constant or certain to be worth considering. But we find 
under the Excuse element that certain kinds of interference, e. g. 
peaceable individual suasion, are concededly exempt from recovery, 
and that certain other kinds, e. g. defamatory or fraudulent inter- 
ference, are concededly unexcused and actionable; and accordingly, 
for the better protection of the latter sort of right, certain additional 
“prophylactic” rights have been sanctioned; these we now come 
to. (3) Written defamation (“ calculated to bring the plaintiff into 
hatred, ridicule, or contempt”) and oral defamation (imputing a 
crime, a loathsome contagious disease, or a professional incapacity) 
are zpso facto and apart from actual damage protected against; 
for such conduct is regarded as almost inevitably bringing social 
harm, positive but more or less difficult to prove, and therefore 
worth forbidding at the threshold? Of the whole law of libel and 





1 £. g. Davies v. Solomon, L. R. 9 Q. B. 112, where the loss of hospitality of friends 
was regarded as a sufficiently substantial harm. 

2 £.g. Dudley v. Briggs, 141 Mass. 582, where the single issue of a directory was 
held not to show sufficiently the existence of a good-will or market alleged to have 
been destroyed by the defendant. 

8 The cases on damages show that this right is intended to protect, not merely 
against social ostracism, but also against the feelings of shame and humiliation which 
also follow the publication of such false charges. It is this element of mental suffering 
which points to the present right as occupying the transition place between corporal 
and societary rights. 
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slander, we are of course here concerned only with that part which 
deals with the nature of the unlawful utterances and the fact of 
publication; other portions belong under the heads of Responsi- 
bility and Excuse. (4) The diversion of patronage by substitu- 
tion of merchandise, etc., fraudulently represented as the plaintiff’s 
(one of the unjustified forms of interference already mentioned) is 
also given special “ prophylactic” protection, though this has come 
by statute, not by common law; by the registration of trademarks 
under statutory regulations an additional and stronger right is 
given. It is distinctly ‘‘ prophylactic” in that the registered owner 
of the trademark-right does not base his claim upon a specific 
diversion of patronage; as in libel and in words slanderous er se, 
his right is against certain conduct, apart from actual harm done, 
— in this case, the right not to have the trademark used, whether 
or not a specific customer has been lost.! 

8. The other sort of right just mentioned (under Sundry Voluntary 
relations) is the right against diversion of patronage by the repro- 
duction of one’s private inventions, literary and industrial, — the 
so-called common-law copyright and the right to trade-secrets. 
General convenience, however, demands that after publication to 
the community they shall cease. Yet here again, a “ prophylac- 
tic” right has by statute been established on condition of regis- 
tration according to certain regulations which make it possible to 
identify and authenticate one’s creations, as it would not be without 
some such facilities; this absence of registrationary authentication 
probably justifies the common-law refusal to recognize the right of 
copy and of trade-secrets (they are analogous to patents) after 
publication.2. The statutory right of patent and of copy is dis- 





1 Browne on Trademarks, §§ 468, 501 (the damage is said to be “ presumed ”). 

2 Space does not suffice for detailed exposition of this analysis ; but this much must 
be said : — 

(a) The right to trade-secrets is sometimes placed on the ground of breach of confi- 
dence, #. ¢, a contractual duty, But the right would exist against one who had stolen a 
trade-secret as well as against the stealer of a manuscript lecture; and the former 1ight 
seems to be genuinely a common-law patent-right, on the same footing as common-law 
copyright. (4) The right of privacy and the common-law copyright must be strictly 
distinguished. In such cases as Mr. Gilbert’s suit against the “London Star” for 
giving out in advance the libretto of his new opera, and Miss Harriet Monroe’s suit 
against the “ New York World ” for premature publication of the World’s Fair Ode, 
the right of privacy is in no way involved. The purpose in such cases is to’ prevent 
the diversion of profits or injuring of the market available for the author’s work ; the 
author intends to publish in good time, and has a right to all the profits then to be 
secured. But in the genuine right of privacy the complainant is seeking not to con- 
serve profits, but to prevent publication of that which he wishes to keep permanently 
private; the injury anticipated is not to his pocket but to his feelings. 
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tinctly a “ prophylactic” one, because the registered owner need 
show no specific harm, 2. é. his right is against the mere making 
for use, whether or not he can show the actual loss of a customer.! 

9g. Taking next the Domestic relations, and inquiring what 
relations and what kinds of benefits from them are recognized as 
the subject of a claim, we find in general that the filial, parental, 
and marital relations are thus recognized, with of course certain 
historical exceptions; that the loss of material benefits (support, 
services) is in the main the legal harm; and that the loss of affec- 
tion, etc., is in part also recognized. The nature of the action for 
seduction is here involved. Modern statutes supplying defects of 
the common-law (“death by wrongful act”) are to be considered, 
— in particular the difference between (1) statutes vesting recovery 
in those who have lost support, (2) statutes vesting recovery in 
relatives merely as such, and (3) statutes merely causing the 
deceased person’s claim for corporal injury to survive. 

10. Under Contractual relations no question arises as to their 
recognition; this is conceded. The question, What modes of 
interference are excusable and what are not? is one of Excuse. 

11. In addition to the above sorts of harm to societary relations 
(7, 8,9, 10; generalized in the paragraph preceding 7), the right 
is to have the benefit of certain relations preserved, not destroyed 
or diverted. But there is also a right of very limited application, 
which may be phrased as a right to have a burdensome relation not 
enlarged, not made more burdensome; the claim is based, not on ° 
the social benefits that would otherwise have come to us, but on 
the social burden that would otherwise not have come to us. 
The ordinary instance is that of medical expenses incurred in car- 
ing for an injured child or wife. Other instances, not yet judicially 
recognized, are found in Anthony v. Slade,? where a pauper whom 
the plaintiff was bound to support was beaten by the defendant, so 
that the plaintiff incurred additional expense in caring for him; 
and in Midland Ins. Co. v. Smith,? where an insurance company 
by the defendant’s incendiary act was obliged to pay out insurance 
money which it might never have had to pay. It seems proper to 
distinguish this group from the preceding ones, because the con- 
siderations of Responsibility and Excuse may here be different. 





1 Robinson on Patents, §§ 898, 903 ; Drone on Copyright, pp. 521, 633. 

2 11 Metc. 290. 

8 6 Q. B. D. 565; also Simpson v. Burrell, 3 App. Cas. 289; Ins. Co. v. Brame, 95 
U.S. 758. See also Dale v. Grant, 34 N. J. L. 142. 
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We pass now to the Proprietary (“ property ”) rights. The field 
to be covered is a limited one; the largest part of property law be- 
ing concerned with the subdivisions of rights and with the creation, 
transfer, and extinction of rights. A simple and workable line of 
division seems as follows: Conceive an object of property to be 
owned in fee simple, in severalty, unaffected by trust, mortgage, or 
easement; then the determination of the scope of this right, the 
statement of the harms against which it is the essence of the 
right of property to give protection, will properly fall under Torts ; 
the description of the various subdivisions, such as estates, ease- 
ments, mortgages, trusts, and joint titles, as well as the modes of 
creation, transfer, and extinction of the general property-right and 
of its different subdivisions, may be dealt with as distinctively 
Property law. 

The grouping of the objects of the property right, then, for 
the purposes of Torts, seems to involve three kinds: (1) fixed, in- 
cluding land (with plantations and houses), stationary water, and 
aerial space; (2) detached, including portable things; (3) fluent, 
or accedant, including three sorts now to be mentioned. This | 
grouping rests on similarities of policy within each group, and not 
on superficial resemblances. 

12. The last class may be looked at now, from its analogies to 
the societary rights. There are three kinds: (a) There is a right 
to such benefit as may come by the resort of wild animals to our 
land, as game to be caught or shot, as furnishing eggs or other 
useful products, etc.; the right is to have them resort free from 
interference by the defendant, except so far as allowed by the limi- 
tations of the Excuse element! (4) There is a right to have flow- 
ing water of certain sorts come to our land in its normal quantity 
and quality, a right that it shall arrive free from interference by 
the defendant, except so far as allowed by the limitations of the 
Excuse element (reasonable use, etc.).2_ (c) There is a right to 
have the effects of transmitted electrical force produced in and 
upon our premises, a right that the effects of means set in operation 
to that end shall freely be produced, except, as before, so far as 


































NEE POET IO LT LORS OE IEEE NOLIN OE TI 


eee 





1 Keeble v. Hickeringill, 11 East, 574, zofe; 11 Mod. 74, 130. 

2 “He has the right to have it come to him in its natural state,” etc. Lord Wensley- 
dale, in Chasemore v. Richards, 7 H. L. C. 382. Since there is no property in the water 
itself before or after its passage through the plaintiff's land, the analogy to the case of 
wild animals seems the strongest. ‘ Easement” seems inaccurate, for easements are 
partial or limited rights, and nobody has for running water any greater right than the 
one we now are considering. 
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allowed by the limitations of the Excuse element (reasonable com- 
petition). The justification for grouping these three sorts to- 
gether is found as well in the analogous nature of the object of the 
right as in the striking similarity of the appropriate Excuse limi- 
tations, — limitations very different from those allowed for inter- 
ference with fixed and detached property, and decidedly analogous 
to those for interference with social relations. 

13. The general nature of the other property rights (fixed and 
detached) seems to be a right that the thing shall not be (1) im- 
paired, or (2) intruded upon or disseised. To this seem reducible 
the principles of the actions for trespass, conversion, and disseisin. 
It is neither necessary nor possible to go further here into the na- 
ture of the forbidden harms, the topics to be included being suffi- 
ciently clear. It must be noted, however, that there is recognized 
here also (as in trespass to the person) a “ prophylactic ” right, 
viz., a right against a mere touching or intrusion, apart from the 
infliction of actual harm. 


We have now surveyed the different sorts of harm as to which 
every person is entitled to be protected as against every other per- 
son. Wecome now to the element of Responsibility, as already 
defined, z. e. the principles determining whether a given person is 
to be held responsible for an assumed or conceded harm. 


II. 


The legal material involving the Responsibility element is much 
larger than that of the element just considered; but it is covered 
by a few broad principles. These raise many difficult and delicate 
problems in their application, as must often be the case when a 
simple principle is brought directly to bear upon a complex situa- 
tion involving fairness of conduct; but these difficulties are rather 
for the practical judgment of the tribunal than for jurisprudence. 





1 One is perhaps apt to suppose the analogy to the diversion of running water an 
exact one, as if the defendant tapped a flow of electricity towards the plaintiff's prem- 
ises. This, however, would be erroneous. It is, of course, not that an electrical “ cur- 
rent ” flows along the wire. All we can say, perhaps, is that earth and atmosphere are 
constantly in an electrical condition, potential in effects ; that the wire or other appara- 
tus directs and concentrates these effects ; and that the interfering person, by provid- 
ing adjacent wires or other apparatus, counteracts the influence of the plaintiff’s appara- 
tus and causes the desired effects not to be produced. This seems to justify the above 
mode of expression, and is at the same time broadly analogous to the case of run- 
ning water. 
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The general idea of Responsibility seems to involve in Anglo- 
American law three main notions :— 

1. Causation. We find, first, a fundamental notion that the de- 
fendant must have caused the harm in question. This is to-day 
almost axiomatic; although in primitive and medizval times many 
kinds of connection, short of causation, sufficed to fix liability. 
The superstitious attitude of the period made accursed the man 
and the thing by whom the offence came, whether in strictness it 
was or was not caused thereby.! The accepted ethical axiom of 
to-day, causation, rarely gives rise to legal difficulty in its applica- 
tion, except in one or two cases commonly treated under the law 
of Damages, e. g. whether a particular disease was caused by a 
carrier’s negligence or by a surgeon’s bungling, whether a loss of 
business profits was caused by alleged unlawful conduct or by ex- 
ternal events, etc. A special problem is presented where several 
wrong-doers have co-operated and the apportionment of Responsi- 
bility to the real source is necessary; as where dogs of several 
persons combine in worrying sheep. Usually the knot is cut in 
Alexandrine fashion; as where the liquor-damage statutes provide 
that, during the period of disability of a father by intoxication to 
support his family, any liquor-seller furnishing liquor during that 
time shall be liable; or where the common-law principle makes 
any one of joint tort-feasors liable for the whole damage. 

2. Activity. Next we find a cardinal principle (not without ex- 
ceptions) requiring that the person to be made responsible must be 
fixed with an initiating act or activity, an exercise of volition, 
remote or near, without which he cannot be brought to bar. This 
is the broader phase of the well-known principle that an action of 
tort does not lie for a mere nonfeasance. All the harm in the 
world may come to X, but Y cannot be made responsible unless 
we can fix upon him some active interposition.2, Thus, one who, 





1 See the article in 7 HARV. LAW REV. 315 ff. 

2 It is a common error to suppose that “ negligence,” as the source of culpability, 
involves often or usually a mere omission, a not-doing as distinguished from positive 
doing in a careless way. But all negligence, in Torts, is founded ultimately on a do- 
ing an action. If the source is in appearance an omission, as where an engineer fails 
to ring the bell or to keep a lookout, it is reducible to a mismanagement, an improper 
doing. Speaking accurately, the term “negligence” expresses merely the relation 
between this original act and the harmful consequence, 2. ¢. the probability of the harm; 
and therefore the culpability consists in putting one’s hand to the deed (thus always an 
Action) in the face of this probability of harm, Mr. Justice Holmes has pointed this 
out long ago (Common Law, pp. 152, 161): “In all these cases it will be found that 
there has been a voluntary act on the part of the person to be charged. .. . It is 
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as in Bentham’s well-known illustration, sees a man drowning and 
with power to save him fails to do so, or, as in the Roman Law 
glosses, sees an absent neighbor’s windows open and perceives with- 
out preventing the deluge of the exposed rooms by a rain-storm, 
may stand idle and laugh with civil impunity at the harm which 
ensues. So also, one who is unwillingly carried upon another’s 
land is not guilty of a trespass. We may or may not quarrel with 
this morality, but the notion is nowa racial feature of our legal sys- 
tem. The application of it gives rise to little dispute, but there are 
one or two exceptions of policy which are to be noted. (1) The 
possession or ownership of real property often fixes a responsi- 
bility for harm where not a hand has been lifted by the defendant; 
thus, one who acquires land on which is a noisome pond or a 
tottering building may become responsible for harm caused thereby. 
Incidentally the distinction between owner and occupier may come 
into play. So also statutes fix civil responsibility upon municipal 
corporations for defective ways, etc.,and statutes sometimes make 
the owners of buildings liable for disability caused by the sale of 
intoxicating liquors therein, though no active initiation can be 
brought home to the defendant. (2) There is perhaps a disposi- 
tion to put a criminal responsibility upon those who by nonfeasance 
allow others to suffer bodily harm, where the circumstances place 
the defendant in a peculiar relation, — as where a brother allows 
a sister in the same house to starve.’ But whether a civil respon- 
sibility should be imposed is not yet answered in the affirmative. 

3. But one is not made responsible even for every harm ac- 
tively caused by him. To quote Mr. Justice Holmes again: — 


“If running down a man is a trespass when the accident can be referred 
to the act of spurring, why is it not a tort in every case, as was argued in 
Vincent v. Stinehaur, seeing that it can always be referred more remotely 
to his act of mounting and taking the horse out? The reason is that if 
the intervening events are such that no foresight could have been ex- 
pected to look out for them, the defendant is not to blame for having 
failed to do so. . . . If this were not so, any act would be sufficient, how- 
ever remote, which set in motion or opened the door for a series of physi- 
cal consequences ending in damage. The requirement of an act is the 
requirement that the defendant should have made a choice. But the only 





necessary that he should have chosen the conduct which led to the harm. . . . The 
philosophical analysis of every wrong begins by determining what the defendant has 
actually chosen, that is to say, what his voluntary act or conduct has been.” 

1 R. a. Instan, L. R. 93, 1 Q. B. 450. 
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possible purpose of introducing this moral element is to make the power 
of avoiding the evil complained of a condition of liability, . . . to give a 
man a fair chance to avoid doing the harm before he is held responsible 
for it. . . . Accordingly it would be possible to state all cases of negli- 
gence in terms of imputed or presumed foresight.” 4 





The phrasing and the application of this third element give rise 
to the greater part of litigation in this field. The general question 
is, Where shall the line be drawn to express that relation between 
the defendant’s conduct and the harmful consequence which fair- 
ness and policy regard as completing civil responsibility? Observe 
that it is a question of a relation. From the defendant’s point of 
view, we are apt to speak of his “ negligence; ” from the standpoint 
of the harm done, we are apt to speak of a “ natural ” or “ prob- 
able” consequence. But both of these terms, properly understood, 
are relative; at whichever standpoint we take, the harm must be 
viewed with reference to the conduct, and the conduct with refer- 
ence to the harm. The further grouping of classes of cases under 
this head, with reference to the help to be gained by treating simi- 
lar questions together, is an interesting subject, but one for which 
space does not here suffice. 

4. (a) The general principle of the preceding paragraph (3) — 
which we may call Normality, a term expressing the leading idea 
common to “natural,” “probable,” “ordinary,” and the other 
words — suffers an important variation in a large group of cases, 
in which the defendant is said to act at his peril. Here it is no 
longer left as an open question for the jury whether the harm in 
question was the “ natural and probable” or normal consequence of 
the defendant’s conduct. The courts may declare once for all that 
certain harms are always to be regarded under certain circum- 
stances as the normally apprehendible consequences of certain 
conduct; hence, given the conduct and the consequence, and the 
defendant is responsible without further inquiry. Thisis therefore, 
after all, not so much a variation from the principle of Normality 
as a permanent reduction of the general principle to specific rules 
for specific cases. As Mr. Justice Holmes puts it: — 























“There are also many cases in which the teaching of experience has 
been formulated in specific rules. . . . There is no longer any need to refer 
to the prudent man or general experience. The facts have taught their 





1 Common Law, pp. 92, 95, 144, 147. 
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lesson, and have generated a concrete and external rule of liability. He 
who snaps a cap upon a gun pointed in the direction of another person 
known by him to be present is answerable for the consequences.” ? 


First, in grouping these rules, we find a number of miscellaneous 
cases determined by the courts from time to time. With refer- 
ence to certain harms, the keeping of dogs, cattle, and other ani- 
mals, the storing of explosives, the use of weapons, and other sorts 
of conduct, have been declared to be to some extent governed by 
this test. But the important thing to notice is that such rules may 
be formulated for responsibility for every kind of legal harm. In 
trespass and conversion, the question whether we walk on land and 
deal as owners with personalty at our peril; in libel, the question 
how far, with reference to inadvertent publication, we put defama- 
tory statements on paper at our peril; in loss of service, the ques- 
tion how far we employ another at peril, with reference to a possible 
existing contract of his, — for all the different kinds of harm the 
question may come up. These germane questions all throw light 
upon one another, and their consideration in one place helps us to 
discuss intelligently the comparative policies of different situations. 
Secondly, we have a principle of limited application that “ unlawful ” 
acts — signifying an illegality, usually statutory, independent of 
the question at issue — are done at peril. The application of this 
principle is attended with a looseness and a confusion with which 
we need not here try to deal. (0) In numerous cases, also, courts 
are found ruling that on the facts of case the defendant is guilty of 
negligence as a matter of law. The difference between this and 
the preceding form of the principle seems merely to be that the 
court lays down no general rule for a class of cases, and does not 
intend to go beyond the complex of facts then before it. But the two 
forms shade off into each other at a point almost indistinguishable. 

This sub-principle of “acting at peril,” it must be added, has 
certain general limitations; and a special group of cases attempt 
to determine how far extraordinary catastrophes or the acts of 
third persons relieve from responsibility one who would ordinarily 
be ‘acting at peril.” 

Within these four headings it seems that all genuine questions of 
Responsibility are included. 





1 Common Law, pp. 150, 152. 
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ITI. 


In the Excuse or Justification element, a general agreement as 
to the inter-groupings of the various topics has not yet been 
reached — has indeed been little canvassed. The idea of the 
following attempt is to ignore superficial resemblances, and to 
take as the basis of grouping the essential policy of the excuse, — 
that which gives it character, and explains its varying application 
by the courts. 

To begin with, then, we find three broad groupings. (a) We 


notice that in one group the excuse finds its reason solely in the - 


condition, conduct, or other circumstances of the plaintiff, the 
one suffering the harm. Excuses resting on the consent, the con- 
tributory fault, the illegal conduct, the need of assistance, of the 
plaintiff are thus characterized, and are governed by considera- 
tions more or less associated. (4) At the other extreme, we find 
certain excuses starting from the interest of others than the plain- 
tiff. These include the excuses resting on the needs of public 
justice, and the excuses resting on the interests of the community 
in general or of the defendant in particular, defining the limits of 
competition for commercial profit, the extent of injury by nuisances, 
etc. The general problem is to determine how far such opposing 
interests justify the harm done to a plaintiff himself innocent of 
fault. (c) Intermediate, lies a class in which both these elements 
enter, — being in the main the various limitations called for by the 
requirements of self-defence and self-redress. Here we find the 
former element, in that the plaintiff is supposed to be in some way 
to blame; while the latter element is also present, in that the 
‘defendant has by hypothesis some interest of his own to protect; 
the general problem being in effect to determine the total effect to 
be given to these considerations. 

A. 1. Taking the first general group, we find that Consent 
(Leave and License) is generally recognized as limiting the right 
and taking away the claim for harm done. There are, of course, 
a few exceptions to be marked. 

2. Next to a direct consent of the plaintiff to bear a specific 
harm, we may place that conduct which, in several more or less 
distinct forms, amounts to the Assumption of a Risk of harm. 
The three leading varieties are: (a) the wilful rushing upon 
harm, — chiefly the doctrine of avoidable damage, — Contribu- 

tory Wilfulness, it may perhaps be termed; (0) Contributory 
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Illegality, — as, in certain cases, the violation of a statute; (c) the 
attitude of one who as a trespasser, or licensee, or employee, may 
fairly be regarded as assuming certain risks on the premises of 
others; (d) negligent conduct, almost equivalent in effect to some 
of these, but less pronounced, — the doctrine of Contributory Neg- 
ligence. In all of these the effect of the plaintiff's attitude as an 
Excuse for the defendant is seen to be less pronounced, for it 
usually does not cover harms inflicted with a certain degree of 
deliberateness or wantonness. Hence a kind of balancing of the 
conduct of the parties is in all four often called for, — as in the doc- 
trine of “ proximate cause” under Contributory Negligence, or in 
the failure to excuse, even as against a trespasser, one who “ sets 
traps” for him. 

3. Finally, a condition of the plaintiff calling for humane 
assistance is a circumstance leading to a limitation. Trespass- 
ing to save the plaintiff's property or life is said to be in certain 
cases excusable by “implied license;” but this seems a mere 
fiction. A sense of the unfairness of the plaintiff’s attitude in 
seeking redress, and the adjustment of this idea to the counter- 
vailing considerations — the relative harm done and prevented by 
the defendant, the possibilities of abuse of privilege, etc. — are the 
real motives supporting the few rules that we have for this topic. 

B. Taking next the intermediate group of limitations (lettered c 
above), we find that, with one exception, it is made up of the 
various forms of Self-redress and Self-defence. 

1. To get the benefit lying in the comparison of related situa- 
tions and the transition from one aspect of policy to the next, the 
topics may be considered in this order: (1) Defence of one’s own 
person; (2) Defence of another’s person; (3) Defence of per- 
sonalty; recaption of personalty; (4) Defence of realty; repos- 
session of realty; (5) Abatement of anuisance. Different policies 
may conceivably prevail for the defence of different interests, and 
different limitations may obtain according as the object is defence 
or recaption. Furthermore, within each topic we may consider in 
order what sort of harms—e.g. a battery, an imprisonment, a 





1 The generic feature of the principle of Contributory Fault or Assumption of Risk 
is seen in that the question may arise in excuse for other harms than a corporal 
injury,—as where one by his own conduct precludes himself from suing for the 
seduction of his daughter or the alienation of his wife’s affection, or where the author 
of an immoral book claims protection, or where mutual unbridled recrimination in a 
neighbors’ quarrel prevents either from recovering against the other. 
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trespass to property, etc.— may be inflicted for defending the 
particular kind of interest in hand; for the law may well license 
one and stop at another. By such a grouping, it would seem, an 
opportunity is gained for distinguishing and comparing various 
shades of policy and detecting their effect, ifany, in the con- 
crete rules. 

2. Akin to the preceding topics, in that there is involved on the 
one hand some blame in the plaintiff, and on the other some legiti- 
mate interest of the defendant’s to be protected, is the subject of 
Discipline and Correction, —the limitations allowable in favor of 
parents, teachers, masters, ship-captains, and the like. The arrest 
and imprisonment of an admitted wrong-doer belongs theoretically 
here. 

C. We come now to the group of excuses which rest upon the 
needs and interests of others than the plaintiff, — whether of the 
defendant or of another or of the community in general. We find 
here a tendency to be chary with excuses where the interests 
of one person alone, particularly the defendant, are urged, and 
to be liberal where the community at large is concerned. Fora 
first grouping, a distinct separation can be made of those limita- 
tions which rest specially upon the needs of the administration of 
justice ; the remainder form a second group. 

1. The requirements of the administration of justice offer room 
for conceivable differences of policy according as the person who is 
responsible for the harm is (@) a party litigant claiming the enforce- 
ment of a right, (4) an officer of justice, or a person acting as 
such, proceeding in the interests of justice. (a) Here we discuss 
the limitations available in excuse for an arrest, attachment, or other 
legal proceeding causing harm to an innocent plaintiff, and usually 
treated under the action for malicious prosecution, attachment, etc. 
When we have here a conceded harm and a conceded responsi- 
bility, it seems clear that the remaining question is as to the proper 
limitations — reasonable cause, etc. — within which one may with 
impunity inflict such harm while claiming to enforce his rights. 
(4) The policies here involved lead us to a further grouping ac- 
cording to the injuries committed. (1) Where an injury to person 
or to property is involved (arrest, attachment, etc.), there are first 
to be considered the limitations in favor of one arresting (with and 
without a warrant),! or attaching, including the protection allowable 





1 Under this head we treat also of private persons making arrests, because the 
protection given them rests on the general requirements of justice, not on their private 
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under defective writs, and the doctrine of trespass ad znztio; then 
the limitations in favor of a judicial officer, as to whom a policy of 
greater liberality may prevail, and as to sundry officials having 
authority of a mixed nature. (2) Where the injury involves 
a defamation, we have to consider the respective privileges of 
the judge, the pleader, the witness, and finally the reporter of 
the proceedings; for it would seem that the protection of “ fair 
reports” rests peculiarly on the special needs of the administration 
of justice. 

2. Coming now to the excuses resting on miscellaneous require- 
ments of external interests, we again find the general problem 
to be the degree of consideration to be given to those interests 
weighed against the harm done to individual innocent plaintiffs, 
and the results naturally differing according to the kind of harm 
involved. 

(a) Injury to property by trespass. Whether an intrusion is 
justifiable to avoid inconvenience or to save one’s life; whether 
buildings or merchandise may be destroyed to stop a fire; — these 
examples indicate the sort of problem involved. The bearing of 
the admiralty principle of jettison is not always recognized. The 
question is not always kept separate from a distinct one, the 
quasi-contractual right to compensation for harm thus lawfully 
inflicted. (4) Nuisances. The extent to which one may with 
impunity annoy and injure another by nuisances of smoke, etc., 
depends on the proper limits to be allowed to the necessities of the 
community in industrial and other activities, as balanced against 
the respect due to individual convenience,— as the decisions show. 

(c) Interference with game, with running water, with electricity. 
Here, again, the policy of regarding the reasonable requirements 
of others is applied in special sets of circumstances. 

(d) Copyrights and patents. Here the interests of the com- 
munity find consideration (apparently) in the time limitations 
which throw open the invention to the public after a period suffi- 
cient to repay authors and inventors and sufficiently stimulate 
creative effort. 

(e) Defamation. Here the policy receives application in two 
leading doctrines: (1) Communications in the protection or vin- 
dication of a legitimate interest of an individual or of a special 





interests of redress (for the law is the same whether the arresting citizen be the very 
one harmed by a theft, etc., or a third person); though to guard against abuse the 
limitations may well be, and are in part, stricter than for a commissioned officer. 
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body — certain statements about employees, reports to stockhold- 
ers or to subscribers of a commercial agency, charges against a 
municipal officer, etc.—call for an adjustment of the limits 
allowable to such self-seeking efforts; the doctrine of malice is 
incidentally involved. (2) In the interests of the community at 
large, a certain freedom of criticism, not as liberal as in the pre- 
ceding class of cases, is to be permitted in matters of literature, 
public behavior, etc.; a similar policy being involved. 

(/) Injuries to societary relations. Mr. Justice HOLMES has lately 
shown! how the general question here is one of the proper limits 
allowable to the needs of industrial competition and of general 
social intercourse, with reference to the harm to individuals therein 
necessarily involved. The grouping, for this purpose, into (1) 
Domestic, (2) Contractual, and (3) Sundry Voluntary relations 
has already been explained. It is unnecessary here to suggest the 
different detailed problems that arise, except to call attention to 
the smaller degree of liberty allowed for interference with the 
more solid and definite relations of the first two classes as com- 
pared with the third. In the third class we find, on the whole, a 
general agreement, on the one hand, to make no allowances in 
favor of violent, fraudulent, or defamatory interference, and on the 
other, to exempt from action any peaceable individual suasion. 
Between these extremes the principles are as yet being worked out, 
the problem being to adjust the conflicting requirements of the 
general social needs and of individual security, and to define the 
place where the former shall not be allowed to override the latter. 

It must be again noted that these different policies of Excuse, 
above rehearsed, may apply to any of the legally recognized harms. 
The doctrine of consent or of assumption of risk, the needs of the 
administration of justice, the requirements of social convenience, 
may or may not justify a trespass, a slander, a nuisance, a boycott. 
Not every form of Excuse, of course, is applicable to each kind of 
legal harm; but each form of policy exists for itself and not in 
yoke with a specific kind of harm, though its result, when applied 
to different harms, may not be the same. This seems to show that 
the natural line of cleavage is a horizontal rather than a vertical 
one, that the general grouping should be not e. g. (1) Battery, (2) 
Responsibility for it, (3) Excuses for it, and so on for other kinds 
of harm, but rather (1) Harm in general, the varieties ; (2) Responsi- 





1 8 Harv. Law REV.,, pp. I-14. 


OEE TTI 


eas 








ES EEA ee 


cr Se 











A GENERAL ANALYSIS OF TORT-RELATIONS. 395 


bility in general, its elements; (3) Excuse in general, the varieties. 
This is the fundamental proposition of which this article is in- 
tended to be an exposition. The unity in variety of policies and 
principles according to the latter grouping seems to indicate it as 
the fruitful one, — from the point of view of the jurist at least, 
though at present not so clearly from that of the index-maker or 
the practitioner. 


A few words in conclusion. 

1. It will be seen that the writer does not believe in that theory 
of Tort-right which makes it merely a right to recover compensa- 
tion fora harm done. The theory here accepted is that of a right 
to have certain harmful results not produced; and, though the 
remedy (or means of realization of the right) is usually compensa- 
tion and not specific prevention, that is a matter of remedial law 
and policy, and does not touch the nature of the substantive right- 
and-duty. 

2. “False Representations” has not been made a title in the 
preceding exposition because the writer believes, with others, that 
it is, like some parts of Estoppel, akin in essence to the general 
subject of Undertakings (including contracts). 

3. The writer expresses no opinion as to whether it is possible 
or desirable to follow the above order of topics in conducting in- 
struction in Torts. ji 

4. The effort has been in reaching the above results to proceed 
inductively. The writer will be glad to receive word of instances 
which seem not to harmonize with the analysis here set forth. The 
revision and correction of inductive results must always be neces- 
sary where there have been errors of analysis or omissions of signi- 
ficant instances, and it cannot be hoped that the above exposition 


is not subject to correction. 
John H. Wigmore. 
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LEASE OF RAILROAD BY MAJORITY OF 
STOCKHOLDERS WITH ASSENT OF 
LEGISLATURE. 


[Continued from 8 Harvard Law Review, fage 316.] 


NY and all of the corporate powers granted to the stock- 
holders by the State can be taken from them by the grantor. 

The rescission of the entire grant, or any part of it, may be un- 
conditional. A repeal of the provision that the stockholders may 
sue and be sued as one person would impose upon them and the 
public an inconvenience that would be serious, if it could not be 
mitigated by the company or the common law. A repeal of the 
requirement that the stockholders shall choose seven directors 
would remove a disability, and enable the stockholders to exercise 
the common-law right of agreeing upon an election of any number 
of directors or none. It is not for the grantees to say that the 
revocable grant shall not be amended. A legislative revocation of 
granted powers may be accompanied by a proviso that the grantees 
may retain them in a modified form. This is merely saying that 
the grantor can grant, and the grantees can accept, new powers 
instead of the old ones. The principle is the same whether the 
new powers are substitutes or additions. Without acceptance, they 
cannot become the powers of the grantees. An Act repealing the 
Northern charter, unless the stockholders accept a new power of 
leasing the road, would enable an objecting owner of one share to 
injure himself, and the other stockholders, and the public. The 
expediency of refusing to take the objector’s share by an easy and 
harmless legal process that would pay him for it, is not a judicial 
question. If an amendment of the charter law can authorize a 
conveyance of one stockholder’s share of the property by a lease 
for ninety-nine years, without his consent, and without prepayment 
of the value of his share, another amendment of the same law 
can convey all the property to a bankrupt and his heirs and 
assigns forever, without the consent of any of the owners, without 
payment of anything at any time, and without any security for pay- 
ment. If either amendment would be an exercise of legislative 
power, no private property, real or personal, can be leased, loaned, 











Zoi ellie tla oa 











LEASE OF RAILROAD, 397 


or sold by its owner until an amendment of the Constitution gives 
him a portion of the legislative power now vested in the Senate 
and House. 

A manufacturing company having been incorporated in 1833, 
a statute of 1839 made the stockholders liable for corporate debts 
contracted after its passage, and a stockholder was held liable for 
a debt contracted in 1841.1 The court say, “If the corporators 
were not satisfied with their individual liabilities, . . . they had it 
in their power to cease incurring them.” The partners could alter 
their charter contract of partnership by continuing in business 
after the law of individual liability was changed by the Act of 
1839. They could avoid an alteration of that part of the contract 
relating to liability by winding up the company. One of them, 
objecting to the alteration of his agreement, would be entitled to 
an injunction against the contraction of debts, or a legal process of 
dissolution, or some other adequate protection. None of them 
could prevent the change of the charter law on the subject of 
individual liability, and none could be compelled to become liable 
under a new law. 

In 1846, a revocable power of New York banks to issue bank 
notes was conditionally revoked. The condition was that if any 
bank continued to issue notes after January 1, 1850, the stock- 
holders should be individually liable, to a certain amount, for cor- 
porate debts contracted after that date. Time was given “to 
enable the proprietors of existing banking institutions to determine 
whether they would remain banks of issue, and assume the burden 
of individual liability, or avoid that consequence by winding up 
their affairs, or confining themselves to other branches of bank- 
ing.” All the stockholders of a bank, by continuing to issue notes 
after January 1, 1850, accepted the condition as an alteration of 
their contract.2, In such a case in this State, a stockholder, season- 
ably objecting, would be entitled to an injunction against a con- 
tinued issue of notes by his firm that would materially alter the 
partnership agreement concerning liability. 

In Union Locks & Canal v. Towne, the amendatory legis- 
lation of 1809 and 1812 was an additional grant of corporate 
power to the company. The provision of § 17 of the Act of 
1883 that “any railroad corporation may lease its road” is an 
additional grant of corporate power to the Northern Railroad 





1 Stanley v. Stanley, 26 Me. Iog1. 
2 In the matter of O. L. Bank, 21 N. Y. 9. 
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Company. In each case, the acceptance of the additional grant 
would be a material alteration of the charter contract of part- 
nership. In each case, the additional as well as the original 
grant, like an ordinary deed of land, power of attorney, or official 
appointment, is permissive, not obligatory, and has no effect until 
accepted. The stockholders’ acceptance of the leasing power 
granted to the Northern Railroad in the Act of 1883 would have 
the same effect as their acceptance of the same power if it had 
been granted in their Act of incorporation. By becoming a mem- 
ber of the company, every stockholder accepts the charter-grants 
of 1844. As the plaintiffs have not accepted the grant of 1883, 
and have not authorized their agents to accept it for them, the cor- 
poration, of which they are a part, have not accepted it. It can 
be accepted directly by a unanimous affirmative vote on the gen- 
eral question of acceptance. A unanimous vote in favor of a par- 
ticular lease would be a bar against a stockholder’s contesting that 
lease on the ground of a want of leasing power, and might be 
claimed to be an indirect general acceptance. Had the leasing 
power become one of the corporate powers by acceptance, it could 
be exercised, at any time, “ upon such terms and for such time as 
may be or may have been agreed to by the directors, and as may 
be or may have been approved by two-thirds of all the votes 
cast on that subject by the stockholders,” according to the express 
provision of the grant. As the directors and two-thirds of the 
stockholders voting on the question of acceptance are not the cor- 
poration, but only a part of it, and can have no other power than 
that of agents to act for anybody but themselves, the construction 
that the leasing power, granted to the company, can be accepted 
for the company by the directors and two-thirds of the voting 
stockholders, would make the grant a legislative attempt to give 
the company’s agents a leasing power over the corporate property 
and business which those agents cannot give themselves, and which 
their principals have not given them. The only conclusion in 
favor of this construction is that the power of giving any agents 
any control over their principals’ property or business is legislative 
in its legal character, and, being legislative, can be exercised by 
nobody but legislators in whom the Constitution vests it. And 
this would fall far short of the whole conclusion. An agreement 
of two parties, giving one of them authority to act for the other, 
is but one of an infinite number of possible contracts. If the 
power of making a contract of agency between these plaintiffs and 
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other stockholders is legislative, all contractual power is legisla- 
tive. A decision sustaining this lease would change the private 
right of making contracts into a public right, take it from all pri- 
vate companies and private persons who now have it, and bestow 
it exclusively upon those who have the constitutional power of 
making law. 

The contract made by the stockholders of the Union Locks & 
Canal with each other, and by the stockholders of the Northern 
Railroad with each other, and written in the charters of those com- 
panies, could have been so written as to authorize the directors, or 
a majority of the stockholders, or two-thirds of them, or each of 
them, or one of them specially designated, or any other person, 
acting as agents or agent of the company, to take the company, 
with the State’s permission, into any and all business that men are 
capable of doing. In neither case is there such a contract, ex- 
press or implied. In neither case is there a stipulation, express 
or implied, that a majority, or any other part of the company, may 
put the shares of the rest into any business except that specifically 
described in the contract, and any other that comes within the 
incidental power of doing what is reasonably necessary to enable 
the company to do that business. 

In the present inquiry, it is not material whether the effort of 
a partnership majority to alter the partnership contract is made 
directly and in express terms, or indirectly by an acceptance of 
corporate power. A vote of the majority of the Farmers’ and 
Mechanics’ Store accepting a charter authorizing the firm to buy 
and sell ardent spirits, would have been as unavailing against the 
twelfth article, as the vote amending that article without an Act of 
incorporation. A material alteration of the partnership contract 
‘of the Northern Railroad effected by an acceptance of corporate 
power, or in any other way, being an exercise of authority which that 
contract does not confer upon the majority, is not validated by cir- 
cuity of method. “ The directors of the Northern Railroad, and two- 
thirds of the voting stockholders of that company may accept, for 
themselves and the other stockholders, the grant of leasing power 
hereby made to that company.” Such a clause, in the Act of 1883, 
would have been inserted on the theory that the directors and two- 
thirds of the voting stockholders were thereby made State agents 
whose services could be dispensed with by enacting that “ The leas- 
ing power, hereby granted by the State to the Northern Railroad, 
is hereby accepted by the State for that company.” Either clause 
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would present the claim that all contractual power, including the 
right to make and alter partnership agreements, is legislative, and 
therefore, in every valid contract, the State is both parties. 

“It is an admitted principle that in partnerships and joint stock 
associations, they cannot by a vote of the majority change or alter 
their fundamental articles of co-partnership or association, against 
the will of the minority, however small, unless there is an express 
or implied provision in the articles themselves that they may do 
it. . . . It is conceded that there is a class of alterations in a 
charter which the corporation may obtain and adopt, that would 
not so essentially change the contract as to absolve the corporator 
from his subscription, or give him a right to complain in a court of 
justice, in case he had previously paid it. Where the object of the 
modification or alteration of the charter is auxiliary to the original 
object of it, and designed to enable the corporation to carry into 
execution the very purpose of the original grant, with more facility 
and more beneficially than they otherwise could, the individual 
corporator cannot complain; and I should apprehend it would 
make no difference with the rights of a corporation, in such a case, 
though he could show that the charter, as amended, was less bene- 
ficial to the corporators than the original one would have been. 
The ground upon which such amendments bind the corporator, I 
deem to be his own consent. When he becomes a corporator by 
his signing for a portion of the capital stock, he in effect agrees to 
the by-laws, rules, and votes of the company, and there is an im- 
plied assent, on his part, with the corporation, that they may apply 
for and adopt such amendments as are within the scope, and de- 
signed to promote the execution, of the original purpose. . . . The 
consent or assent may . . . be implied where the amendment is not 
regarded as fundamental, and can be brought within the scope of 
the original purpose of the association. .. . It is not necessary 
that the business should be changed in kind to change the original 
purpose. If this [a railroad extension of thirty miles] is not a 
change in purpose, it would not be to extend the road in one direc- 
tion to Canada line, and in the other to Massachusetts line.” ! 

The proposed extension was held to be a change of the original 
purpose, and a violation of the stockholders’ contract. The state- 
ment, in the opinion, that the majority may obtain and adopt an 
amendment of the charter making any change in the minority’s con- 





1 Stevens vw. R. & B. R. R. Co., 29 Vt. 545, 550, 554, 555» 
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tract that is not essential or fundamental, is explained by the context. 
As explained, it means not that the majority can thus make a change 
in the contract that would be a violation of it, but that when the 
company need the State’s assent to corporate action that is within 
the express or implied power of doing what is necessary to carry 
into effect the specified purpose of the contract, the majority may 
apply for and accept an amendment giving such assent, — in other 
words, the majority may accept a legislative increase of the legislative 
grant of corporate power that will enable the company to perform 
the stockholders’ contract. Under this exposition of amendments 
that are not essential or fundamental, their legal effect and practi- 
cal utility need not now be considered. Whatever explanations 
the statement concerning them may require in the various forms in 
which it occurs in the books, it cannot divert attention from the 
central point of inquiry. Under all versions of sound doctrine, the 
question in this State is whether the change which the majority 
propose to make in the corporate business against the objection of 
the minority, is a performance of their contract, or a violation of it, 
and not whether, in fact, the violation will probably be beneficial, 
nor whether, in fact or in law, it is so small or so enormous as to 
be approved or condemned by an arbitrary and boundless discre- 
tion. On the facts of this case, a leasing violation of the minority’s 
legal right, however beneficial to them, is a legal cause of action on 
which they are entitled to judgment in some form of action.” 

“ A corporation like a partnership is an association of natural 
persons who contribute a joint capital for a common purpose. .. . 
Changes in the purpose and object of an association . . . are neces- 
sarily fundamental in their character, and cannot, on general princi- 
ples, be made without the express or implied consent of the members. 
The reason is obvious. . . . The purpose and object . . . may be said 
to be the final cause of the association, for the sake of which it was 
brought into existence. To change this without the consent of the 
associates, would be to commit them to an enterprise which they 
never embraced, and would be manifestly unjust.”® The retire- 





1 Hanna wv. C. & F. R. Co, 20 Ind. 30. 

2 Johnson v. Conant, 64 N. H. 109, 136. 

3 Railroad Co. v. Allerton, 18 Wall. 233, 235. Compare Lauman z. Lebanon Valley 
R. R. Co., 30 Pa. St. 42; Clearwater v. Meredith, 1 Wall. 25, 39, 40, 41; Nugent v. 
Supervisors, 19 Wall. 241, 248, 249; Railroad Co. v. Georgia, 98 U. S. 359, 364 ; Sargent 
v. Webster, 13 Met. 497, 503, 504; Treadwell v. Salisbury Mfg. Co., 7 Gray, 393, 394, 
397, 398, 404, 405. 
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ment of the Northern company from the industrial activity of 
common carriers to the leisure of mere rent-receivers was a change 
in the object of the partnership. The legal character of the change 
did not depend upon the circumstance that the partners never in- 
tended to perform all their mental and manual labor in person. 
The labor now done and the tolls now received on the road are not 
theirs. 

“. . . Because the corporators may, with the consent of the 
State, by the vote of a majority of two-thirds in interest, abandon 
their enterprise, sell out their property, and return his share of the 
proceeds to each stockholder, it does not follow that by the same 
authority the works may be leased to be carried on and conducted 
by others, the corporation continuing to exist. The right to elect 
the directors, by whom the business is to be managed, is a pro- 
vision in the charter which the State or a majority cannot inter- 
fere with; it is a contract. The true question on that point here 
is whether the making of this lease and contract is an exercise of 
the power of managing the business and concerns of the corpora- 
tion conferred in the charter, such as can be used by consent of a 
legal majority of corporators, without that of all.” } 

“The certificate for stock declares that the holder is entitled to 
a certain number of shares of the capital stock, which consists of 
the corporeal works and property, with valuable franchises to be 
used by the corporation for their profit, by the taking of tolls and 
fares, with the right to acquire and dispose of such property as 
may be essential in the legitimate exercise of their functions, under 
the management and control of directors, of whom any corpora- 
tor, by and with the consent of the requisite number of his asso- 
ciates, may be one. The prospect of increased gains, consequent 
upon the growth of population and added business, is a valuable 
incident also to the ownership of the stock. Such are the rights 
vested in the stockholder under the law, and by virtue of his en- 
gagement with his associates, before the lease is effected. After 
the lease takes effect, his company is denuded of all these corpo- 
real, substantial properties, its structure for the next 999 years is 
totally altered, and instead of what he before possessed, he would be 
compelled to accept an annual rent. . . . The shareholder would still 
have the paper upon which his certificate is printed, but in place 





1 Zabriskie, Chancellor, in Black v. Co., 22 N. J. Eq. 130, 407. (See also 22 N. J. 
Eq. 405, 408, 415, 416; and Zabriskie v. Hackensack & N. Y. R. R. Co., 3 C. E. Green, 
183.) 
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of the earnings, he must be content with a share of the reserved 
rental in a corporation possessed of the single faculty of maintain- 
ing its organization for the distribution of such rent, stripped of 
all the franchises for the exercise of which it was founded. With- 
out his consent, and against his protest, he would lose his share 
in the old thing, and be forced . . . into a new and wholly differ- 
ent venture. . . . For all substantial, practical purposes, a lease for 
999 years is a conveyance in fee.” ! 

“From the conclusions thus far reached, does it result that one 
unwilling stockholder may obstruct tne growth and development 
of every enterprise of this character in which he may have partici- 
pated, and thus hinder the union under one management of these 
important public highways which have been constructed at differ- 
ent periods and under separate charters, when the necessities of 
interstate commerce, and the convenience of public travel, may 
unite in urging it? Shall a railroad from Philadelphia to Trenton 
never be extended so as to connect the two great cities of our 
Union, while one obstinate associate stands in the way? ... In 
the exercise of the right of eminent domain, the Legislature may 
authorize shares in corporations, and corporate franchises, to be 
taken for public uses upon just compensation.” ? 

In Mills v. Central R. R. Co.,? under an alterable and repealable 
charter, and a subsequent statute authorizing all railway compa- 
nies to lease their roads, a lease of the Central was held void on the 
ground, stated in Black’s Case, that the corporate business could 
not be radically changed by the majority, and the ground, stated 
in Zabriskie’s Case,‘ that the power of amendment and repeal was 
a power reserved by the State to modify and rescind the grant it 
had made, and not to authorize one part of the corporators to 
make radical changes in violation of the agreement of all. 

The extension of the Old Colony Railroad from Fall River, in 
Massachusetts, to Newport, in Rhode Island, authorized by the 
Legislature and a majority of the stockholders, was held to be 
legal because the business to be done in Rhode Island was of the 
same kind as that done in Massachusetts.2 The company would 
be a railway common carrier in both States. The court suggest 





1 Van Syckel, J., in Black v. Delaware & R. Co., 24 N. J. Eq. 455, 464, 465. 

2 Van Syckel, J., in Black v. Delaware & R. Co., 24 N. J. Eq. 455, 468. (See also 
24 N. J. Eq. 463, 466, 467, 485.) 

8 41 N. J. Eqet. 

418 N. J. Eq. 178, 185. 5 Durfee v. Old Colony R. R. Co., § Allen, 230. 
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that a limit of the legislative power of amending the charter, even 
with the consent of the corporation, might perhaps be found in 
the doctrine that the corporate powers cannot be extended to en- 
terprises or operations different in their nature and kind from 
those comprehended in the original charter.!. As each stockholder, 
by taking a share under an alterable charter, assented to an exer- 
cise of the entire legislative power of alteration, the doctrine of 
the Old Colony Case is that he assented to an amendment author- 
izing the company to extend their road by connecting it with, 
and becoming lessees of, all similar roads, and taking assignments 
of all human business “of a nature similar to” that “embraced 
within the original grant of power.” After the company had ex- 
hausted its power of expansion within the limit of similarity, this 
doctrine of the enlargement of one kind of business, if sound, 
would not sustain a legislative amendment authorizing the com- 
pany to transfer all its possessions by a lease under which the 
lessee would take the place of the lessor in the lessor’s common- 
carrier business. As that would be all the business of that kind 
in the world, the subsequent business of the lessor would be of a 
different kind. A leasehold extension of the Old Colony, leaving 
that company for a short time in the business of a common carrier 
on its original track between Boston and Fall River, followed by 
its transfer of that track to a lessee for ninety-nine years, would 
illustrate the difference between taking a lease and giving one. 
A legislative power of authorizing a majority of the stockholders 
to make leases, as well as accept them, would be based on the 
theory that each subscriber, by taking a share of stock and paying 
one hundred dollars to be used in building and operating a railroad 
from Boston to Fall River, agreed not only that he might be em- 
barked in the operation of that and all other railroads, but also 
that he might be thrown out of the carrier business of the road he 
helped to build, and exposed to the risks of all the railway invest- 
ments of mankind, except the one for which he subscribed. ‘“ The 
power of the proprietors, acting by a majority, . . . is limited to 
matters properly embraced within the purposes for which the cor- 
poration was created.” ? 





1 Page 247. 

2 In re N.S. Meeting-house, 13 Allen, 497, 510. [Contrast Dorris v. Sweeney, 60 
N. Y. 463, with S. & S. P. R. Co. v. Thatcher, 11 N. Y. 102; Buffalo, &c. R. R. Co. v. 
Dudley, 14 N. Y. 336, 348, 349, 355; and Union Hotel Co. v. Hersee, 79 N. Y. 454, 
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“The original charter conferred upon the company all the usual 
and necessary powers for locating and constructing a railroad from 
the town of Hartford to the city of New Haven. The ten shares 
subscribed for by the defendant were expressly taken upon ‘the 
terms, conditions, and limitations’ mentioned in the charter. And 
such would doubtless have been the legal effect of the subscription, 
had no reference to the charter been made in it. . . . Since enter- 
ing into this contract, the plaintiffs have procured an amendment 
of their charter, by which they have superadded to their original 
undertaking a new and very different enterprise. . . . Instead of 
confining their operations to the construction and management of 
their railroad between Hartford and New Haven, they have under- 
taken to establish and maintain a line of . . . steamboats. . . . It 
is most obvious, if incorporated companies can succeed in estab- 
lishing this sort of absolute control over the original contract 
entered into with them by the several corporators, there is no 
limit to which it may not be carried short of that which defines 
the boundary of legislative authority. The proposition is too 
monstrous to be entertained for a moment.”! 

“That case,” says Selden, J., in B. & N. Y. R. Co. v. Dudley,? 
“is in direct conflict with several English cases.” Parliament hav- 
ing authority to make any person a member of any incorporated or 
unincorporated partnership without his consent, and to make any 
alteration in his helpless condition, and the question in English 
courts being merely whether Parliament intended to exercise this 
non-legislative power, the decisions of that question are inadver- 
tently cited in a manner that tends to throw doubt upon all con- 
stitutional security of private rights, and to countenance the idea 
that the people of New York are living under a government as 
absolute as the one they cast off when they ceased to be subjects 
of Great Britain. 

Cases in which a construction is given to the exercise of the 
unlimited power of Parliament, without occasion to consider the 
legal nature of legislative power, and without regard to the ques- 
tion whether the absolute sovereignty exercised in a particular 
instance is legislative, judicial, or executive, or neither, have a 
tendency, so far as they are followed in this country, to obliterate 
an essential feature of American government, and to re-establish 
the arbitrary dominion that was extinguished in this State by the 





1H. & N. H.R. Co. v. Croswell, 5 Hill, 383, 385, 386. 2 14 N.Y. 336, 355. 
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Constitution! The argument from British precedent begs the ques- 
‘tion of legislative authority, and takes it for granted that the people 
of New Hampshire, who went through the Revolution for rights of 
life, liberty, and property which they considered natural, essential, 
and inherent,” proceeded deliberately, at the close of the struggle, 
to set up a government as despotic as the one they overturned. 
The argument proves too much. If it had any force it would show 
that the members of the Senate and House, by amending wills, 
conveyances, and laws, can transfer to themselves all property, 
public and private, that is subject to their legislative control. 
The usage of the American Colonies and States before the 
adoption of constitutional limitations, has been a misleading pre- 
cedent. In Rice v. Parkman® (decided in 1820), a legislative 
resolve, passed in 1792, had authorized A to sell and convey the 
real estate of Band C. Of this resolve the court said: “It is not 
legislation, which must be by general acts and rules, but the use 
of a parental or tutorial power for purposes of kindness.” ‘ The 
only object of the authority granted by the Legislature was to 
transmute real into personal estate for purposes beneficial to all 
who were interested therein. This is a power frequently exercised 
by the Legislature of this State since the adoption of the Consti- 
tution, and by the Legislatures of the Province and of the Colony, 
while under the sovereignty of Great Britain, analogous to the 
power exercised by the British Parliament, on similar subjects, 
time out of mind.” Under the non-legislative reign of Parliament, 
and the pre-constitutional government of this State, there was no 
limit of governmental power to be decided or considered by the 
court. The Acts of banishment and confiscation passed and en- 
forced by the provisional government of the Revolution’ were as 
valid as the Habeas Corpus Act® If, upon true construction, not 
modified by usage, the Massachusetts Legislature of 1792 could 
authorize A to make the conveyance that was upheld in Rice v. 
Parkman, they could make the conveyance without delegating their 
authority, could sell A’s property without his consent, or authorize 
B and C to sell it, and can act as guardian and absolute sovereign 
in all cases in which they choose not to employ agents in their 





1H. R. Co. v. Brand, L. R. 4 Eng. & Ir. Ap. Cases, 171, 196. 

2 Bill of Rights, Art. 2. 3 16 Mass. 326. 

* Acts of Nov. 19 and 28, 1778, Belknap, Hist. N. H., ch. 26. 

5 Atherton v. Johnson, 2 N. H. 31, 34; Thompson v. Carr, 5 N. H. 510; Gould w. 
Raymond, 59 N. H. 260, 272-275; Jackson v. Stokes, 3 Johns. 151. 
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unlimited control of property and its owners. And if, in addition 
to the powers of eminent domain, taxation, and police, the Senate 
and House have a general power of conveying what the State does 
not own, they can lease any railroad on any terms to whom they 
please, and dispose of any private property as they see fit, can 
transfer all real and personal estate to one man, or make an annual 
distribution of it, or enact a universal community of interest in it, 
and leave it, in common and undivided, to be used by the strongest. 
On the question of power, English precedent and the pre-constitu- 
tional practice of this country establish either boundless despotism 
or nothing. 

In Massachusetts, as well as in New Hampshire, the law-making 
branch of government did not wholly abstain from non-legislative 
Acts after the adoption of the legislative limitation. In this State, 
the Senate and House continued to grant new trials until 1817. 
The same practice, continued in Massachusetts after the adoption 
of the State Constitution, is now held to be illegal.2 But the con- 
tinued exercise of the non-legislative and unlimited power of Par- 
liament and the pre-constitutional government of Massachusetts, 
in the conveyance of property not belonging to the State, was held 
legal in Rice v. Parkman, which has become a leading case.2 The 
contrary doctrine has been settled here sixty years. If the prop- 
erty of incorporated or unincorporated partners can be leased for 
ninety-nine years without the owners’ consent, it can be sold with- 
out their consent. In Massachusetts and other States, the legis- 
lative power of selling private property for the owners’ benefit is a 
survival of the consolidated form of government that enabled par- 
liament and the colonial assemblies to disregard the difference be- 
tween making law and administering it. When one sale of such 
property is ordered by a judicial decree,® and another sale of the 
same kind and for the same purpose is ordered by a vote of the 
Senate and House, either the court legislate, or the legislature ex- 
ercise judicial power. There is usurpation on one side or the other. 

If a reservation of the power of amending a general or special 
Act of Incorporation is a creation, and a conveyance to the legis- 
lature, of a non-legislative power of altering a partnership contract 





1 Merrill v. Sherburne, 1 N, H. 199. 3 Cooley, Const. Lim. 97-106. 

2 Quincy Mass. Reports, 473, 7. 17. 4 4N. H. 572, 573, 574 

5 Old South v. Crocker, 119 Mass. 1, 26, 27; Bamforth v. Bamforth, 123 Mass. 280; 
Petition of Baptist Church, 51 N. H. 424; Society v. Harriman, 54 N. H. 444, 446; 
Gray, Perpetuities, s. 590, 7. 3. 
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authorized by the same Act, the Senate and House, by reserva- 
tion, can create and acquire the non-legislative power of altering 
all agreements. ‘All future contracts, not made under and in 
accordance with this Act, are prohibited. The power of making 
a contract under this Act is granted to those only who accept 
and exercise the granted power with and upon the condition that 
the contract may be amended by a power hereby reserved and 
hereby vested in the legislature. This Act shall be a part of 
every contract; and every stipulation excluding it, and every device 
for evading it shall be illegal and void. All law inconsistent with 
this Act is hereby repealed.” Such an Act in amendment of the 
law of contracts would assume, not that partnership and all other 
private contracts are laws of the land, makable and alterable only 
by law-makers, but that they are not laws, and can be made and 
altered by persons who are not legislators, and that the non-legis- 
lative power of altering them can be reserved by the Senate and 
House, and added to the law-making power of those assemblies. 
The power thus reserved would be appropriately exercised by such 
acts as these: “ A’s written agreement to pay B $10, ten months 
after date, without security (or with such security only as a court 
can give by preventing the debtor’s diversion of his property from 
the payment of the debt before it is due, when the threatened 
and wrongful diversion is found upon a judicial trial), is hereby 
amended: the debtor shall give security by paying $1 a month to 
the trustee of a sinking fund of which the creditor is hereby ap- 
pointed trustee; but if the debtor chooses to avoid the risks of 
the sinking trust, he may pay $1 a month to the creditor as cred- 
itor.” “ B’s indebtedness to A, secured by mortgage, is hereby 
amended: the mortgage is discharged.” ‘C’s agreement to pay 
D $10 is hereby amended: the debtor shall pay $100.” “The 
partnership agreement of E, F and G to run a daily coach between 
Concord and Lebanon is hereby amended: a majority of them may 
assign all the partnership business to H by a lease of all the part- 
nership property for ninety-nine years.” Each of these amend- 
ments would be enacted to overcome an objection made by one of 
the contracting parties to an alteration of his agreement. The 
amendments would not be valid unless they were law. If they 
would be law, they could not be made by the contracting parties, 
and the original contracts and all other agreements not made by 
law-makers would be void. 

In the supposed case of A’s unsecured indebtedness, a legisla- 
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tive amendment requiring him, without due process of law, to give 
such security as his creditor could obtain for due cause shown 
in a judicial proceeding, would assume that any judgment which 
one branch of the government can render after trial, another 
branch can render without a trial; that each branch can do what- 
ever can be done by either of the others; and that their prohib- 
ited union! has been effected in a triple form. If the State 
happened to be the creditor, this amendment would be both a 
commission issued by the creditor appointing himself judge of his 
own case, and a judgment rendered by him for the enforcement, 
not of his legal rights legally ascertained, but of his view of them. 
A reserved power of amendment that could thus alter a contract 
of the State, could confer upon any creditor the right of rendering 
summary judgment against his debtor without trial, and could 
authorize any debtor to enforce his view of his rights in the same 
manner. 

The supposed amendment of the partnership contract, accom- 
panied by a statutory regulation of the powers of partners under 
all partnership contracts subsequently made, would mark the dis- 
tinction between the legislative character of an Act that is general 
and prospective, and the non-legislative character of one that is 
special and retrospective. One is an effort to make a contract for 
E, F and G by altering their agreement, and to bind them by a 
partnership contract they have not made: the other requires no 
one to be a partner. 

All rights of property are not contractual; and there are other 
rights besides those of property: but persons of contractual capa- 
city, who are under the necessity of making any purchase, sale, or 
other agreement, have no rights that cannot be taken from them 
by statute, if the Senate and House can reserve the non-legislative 
power of amending contracts. An Act providing that “ All rights 
of property, liberty, and life of every person hereafter making any 
agreement, may be amended by the legislature,” would complete 
the restoration of despotism. Governments established by agree- 
ment can be changed or abolished by agreement: but the govern- 
ment which the legislative, judicial, and executive servants of the 
State are sworn officially to support, is the limited one established 
in 1784, and not the unlimited one that was then abolished.? 





1 Ashuelot R. Co. v. Elliot, 58 N. H. 451, 452, 453. 
2 Gould v. Raymond, 59 N. H. 260, 272-275. 
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The eleventh section of the charter of the Northern Railroad 
is, “ The Legislature may alter, amend, or modify the provisions of 
this Act, or repeal the same, notice being given to the corporation, 
and an opportunity to be heard.” If the decision in this case de- 
pended on the question of fact whether the company had notice 
and an opportunity to be heard on the proposed passage of the 
Act of 1883 (ch. 100), the defendants could be allowed, in some 
proceeding, to show why that question was not tried at the trial 
term, and the reasons, if any there are, for a new trial of the case 
on that point. The view most favorable to the lease is that the 
requirement of notice and an opportunity to be heard was com- 
plied with, or was void. The case is decided without any consid- 
eration of the effect of the requirement, upon the assumption that 
it was complied with, and that, for the practical purposes of this 
case, the performance of the condition gave § 11 the force of an 
unconditional reservation of the power of alteration and repeal. 

“ The reservation affects the entire relation between the State 
and the corporation, and places under legislative control all rights, 
privileges, and immunities derived by its charter directly from the 
State.” 1 “It was a reservation to the State. . . . The State was 
making what had been decided to be a contract, and it reserved 
the power of change, by altering, modifying, or repealing the con- 
tract. . . . It was to avoid the rule in the Dartmouth College Case, 
not that in Natusch v. Irving, that the” reservation “ was made.” 2 

In Stewart v. Little Miami R. Co.,® one of the grounds on whicha 
provisional injunction against a change of railway location between 
unaltered termini was refused was, that “ the original charter con- 
ferred authority to make the alteration complained of.” Another 
ground was, that the plaintiffs by the suit sought protection for 
their interest as stockholders; that ‘“ their interest as landholders 
upon the route ” was their main interest; that were it not for their 
landholding interest, the injury to their stock would not be a cause 
of complaint; and that the construction of “ a great and important 
public work” should be suspended by injunction only “ to prevent 
injuries that would otherwise be irreparable, or when the magni- 
tude of the injury to be dreaded is so great, and the risk so immi- 
nent, that no prudent person would think of incurring it. Then 





1 Tomlinson v. Jessup, 15 Wall. 454, 459. 
2 Zabriskie v. Hackensack & New York R. R. Co., 18 N. J. Eq. 178, 185, 186. 
3 14 Ohio, 353. 
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the complainants’ right is doubtful; or an action at law or in chan- 
cery, prosecuted in the ordinary mode, will afford adequate redress.” 
It was not shown that the public character and importance of the 
road would legalize a change of route or business in violation of 
the plaintiffs’ rights,! and the decision has not shaken the settled 
doctrine that in this class of cases the plaintiff need not prove 
actual damage, and is not defeated by proof that he will be bene- 
fited by the unauthorized change. The beneficial character of 
the change may tend to prove the purpose of his litigation, and to 
disprove his claim for substantial damages in an action at law; 
but of itself alone, without a purpose inequitable in a legal sense, 
it is not an answer to a bill for an injunction.” 

By their charter-contract all the stockholders of the Northern 
Railroad agreed that their partnership business should be the 
transportation of passengers and freight on their road, including 
certain incidental enterprises contributing to the transaction of 
that business. They formed the partnership for no other private 
purpose than the benefit to be derived from their performance of 
this contract, legally altered as it may be, under legislative permis- 
sion, by their express or implied assent. No alteration has author- 
ized a part of the company to suspend the company’s performance 
of the contract by transferring their road and business to other 
principals for ninety-nine years. The plaintiffs have not acquiesced 
in the transfer and suspension, but have objected seasonably, and 
presumably in good faith for the purpose of protecting their 
Northern shares. The lease violates the partnership contract, and 
takes from the plaintiffs an equitable estate of ninety-nine years 
without their consent and without prepayment of the value of the 
estate taken. Whatever names are used to designate the trust and 
agency of the corporate partnership and the relation existing be- 
tween each stockholder and the company, he has some remedy for 
their breach of the contract. ‘ Wherever there is a legal right 
vested in a party, he must, in some court, have the means of en- 
forcing that right.” 8 

The private property of the Northern Company, subject to a pub- 
lic right of transportation, is held in trust by the corporation for the 
benefit of the stockholders. The corporation is trustee, holding the 
legal title. The stockholders are the beneficiaries, holding the equi- 





1 54 N. H. 648. 
2 Central R. Co. v. Collins, 40 Ga. 582, 617. 
8 Adley v. Whitstable Co., 19 Ves. Jr. 304, 305. 


tH 
{ 
; 


so RR So 











412 HARVARD LAW REVIEW. 


table interest. ‘ The jurisdiction to enforce performance of trusts 
arises where property has been conferred upon, and accepted by, 
one person on the terms of using it for the benefit of another.” ! 
The rule is that the equitable ownership includes a legal right to 
a performance of the trust which can be specifically enforced in a 
court of equity; and the authorities do not recognize a breach of 
corporate trust as an exception to the rule.2_ “A private or trad- 
ing corporation is essentially a chartered partnership, with or with- 
out immunity from personal liability beyond the capital invested, 
and with certain other convenient attributes which ordinary part- 
nerships do not enjoy. It is also something more than a partner- 
ship, because the legal or artificial person becomes vested with the 
title to all the estate and capital contributed, to be held and used, 
however, in trust for the shareholders. . . . The original subscribers 
contribute the capital invested, and they and those who succeed to 
their shares are always, in equity, the owners of that capital. But, 
legally, the ownership is vested in the corporate body, impressed 
with the trusts and duties prescribed in the charter.”* Regarded 
as an imaginary person, the incorporated partners are a trustee 
whose breach of trust is restrainable by injunction at the suit of 
an objecting beneficiary, however profitable the breach may be to 
him. If the artificial body is disregarded, the partnership is as 
solid a ground of equity jurisdiction without the corporate fiction 
as with it.* ‘“ The important principle that one out of any num- 
ber of shareholders or partners is entitled to the protection of the 
court against the illegal acts of the others, although he stands 
alone, was emphatically declared and strictly carried out by Lord 
Eldon in Natusch v. Irving, and Const. v. Harris. . . . In those 
cases Lord Eldon was dealing with partnerships and unincorporated 
companies ; but precisely the same principle applies to all companies, 
whether incorporated by Act of Parliament, charter, letters-patent, 
or registration.” ® 





1 Adams, Eq. 26. 

2 Adley v. Whitstable Co., 19 Ves. Jr. 304, 306; Dodge v. Woolsey, 18 How. 331, 
341-344; Hawes v. Oakland, 104 U. S. 450, 457, 458, 460; Greenwood v. Freight Co., 
105 U. S. 13, 16; Stevens v. R. Co., 29 Vt. 545, 564; Peabody v. Flint, 6 Allen, 52, 
56; Brewer v. Boston Theatre, 104 Mass. 378, 386, 395, 396; March v. Eastern R. Co., 
40 N. H. 548, 567. 

8 Comstock, C. J., in Bissell v. M. R. Co., 22 N. Y. 258, 270, 274, 275. 

* Story, Eq. c. 15. 5 Lindley, Partnership, goo. 
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An injunction against the lease as a breach of the Northern 
trust, is, in effect, a decree that the trustee specifically perform the 
charter-contract and the trust declared in it. In the bill, the 
plaintiffs ask that the Northern company and their directors be 
ordered to resume the control, management, and operation of the 
Northern road. A decree for the plaintiffs, whether affirmative or 
negative in form, would run against the trustee, — not a mere 
imaginary person, but the whole body of stockholders, whose per- 
formance of their corporate trust is performance of their partner- 
ship contract. Whether the plaintiffs’ rights, accruing from the 
contract, are called contractual, or fiduciary, they are subject to 
the general rule that inequitable performance is not specifically 
enforced when recoverable damages for non-performance are an 
ample remedy. The equity to compel specific performance of con- 
tract arises where an agreement, binding at law, has been in- 
fringed, and the remedy at law by damages is inadequate! But 
the adequacy of a compensatory suit on a broken contract does 
not always depend upon the breach being financially injurious to 
the plaintiff. A breach that would be pecuniarily beneficial to him 
may be of such a nature in other respects that nothing short of 
prevention will be just. If the price fixed by a written executory 
agreement for the sale of a farm is more than the value, that fact is 
not an answer to a bill brought by the purchaser against the vendor 
for specific enforcement of the agreement. The purchaser, finan- 
cially benefited by the violation of his legal right, would be 
financially injured by resorting to the remedy of a suit for nominal 
damages. ‘‘ Compensation in damages, measured by the difference 
in price as ascertained by the market value, and by the contract, 
has never been regarded in equity as such adequate indemnity for 
non-fulfilment of a contract for the sale or purchase of land, as to 
justify the refusal of relief in equity.” The vendor’s payment of 
the difference is not regarded by the law as a full, sufficient repara- 
tion for the purchaser who made the contract “on a particular 
liking to the land.”® The damage is irreparable in the legal sense. 

A written contract of farming partnership may be specifically 
enforced by an injunction against its violation when a majority 





1 Adams, Equity,77; Story, Eq. §§ 716, 717,717 @; Fry, Spec. Perf. § 40; Pomeroy, 
Spec. Perf. § 3; Express Co. v. R. Co., 99 U. S. 191, 200; Eckstein v. Downing, 64 
N. H. 248; Black v. D. & R. Canal Co., 22 N. J. Eq. 130, 399. 

2 Jones v. Newhall, 115 Mass. 244, 248. 

8 Buxton v. Lister, 3 Atk. 383, 384; Story, Eq. § 717. 
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of the partners make an unauthorized attempt to turn the whole 
partnership property and business over to other principals for 
ninety-nine years, in exchange for an annuity or other investment. 
On the question of equity jurisdiction, the mere expediency of the 
exchange as a financial measure would be as immaterial as the cor- 
porate or unincorporate form of the partnership organization. The 
recovery of one dollar by an expenditure of one hundred in a suit 
at law would not be a sufficient remedy for a partner objecting 
to the illegal change of his business. Specific relief would not 
be less necessary than in the case of a refusal to perform a written 
agreement for the sale of land. 

Performance of the Northern charter-contract would not be 
rendered inequitable in law by the mere fact of non-performance 
being more beneficial to the stockholders. The plaintiffs’ equitable 
right to be principals in the common-carrier business between Con- 
cord and Vermont according to their contract, would not be barred 
by a finding that it would be better for them to exchange that 
business for the occupation of a lessor, or the business of a road 
running from Concord to Maine or Massachusetts. They have not 
agreed that their partners may take them from the stipulated posi- 
tion of principals in the work of carrying passengers and freight 
between Concord and Lebanon, and give them any other vocation 
in which a court or jury may think they would be more profitably 
and judiciously employed. Their expulsion, for ninety-nine years, 
from the Northern carrier business, in violation of their partner- 
ship contract, is a case in which the general principle of equity 
gives an injunction, and the evidence shows no exceptional reason 
for withholding the specific relief necessary to prevent their wrong- 
ful exclusion from their chosen employment. 

Charles Doe. 
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Swirt v. Tyson vs. GELPCKE v. DusugueE. — The REviEw is requested 
to add to the citations in Mr. Rand’s article in the last number the fol- 
lowing authorities: Harris v. Gex, 55 New York, 421; and Forepaugh v. 
R. R. Co., 128 Pa. State, 217, which is contrary to the decision in Fau/k- 
ner Vv. Hart, mentioned on page 333. 





PROPOSED CHANGES IN THE BriBERY Laws. — The Attorney-General 
of Massachusetts, in his report for the year ending January 16, 1895, 
strongly advises material changes in the present bribery laws (pp. 26-29). 
As long as a party to the offence may constitutionally refuse to testify, 
on the ground that it may tend to criminate him, it is of little use to 
establish machinery for the enforcement of any law against corrupt prac- 
tices in elections. Some effective way of securing such testimony must 
be adopted, it is urged, and the confinement of the criminality of the act 
to the person who pays the money is one of the means proposed. 
Whether this will work well in election cases or not, whether it would 
not be more expedient to punish the taker of the bribe rather than the 
giver, — are serious and important questions. In Kansas, where the 
method suggested was carried into effect in 1869, and given the widest 
scope, the results seem to have been far from gratifying. Indeed, there 
is now an agitation for the repeal of that law, and the substitution of 
another making only the bribe-taker punishable, on the ground that it is 
much more probable that one who has bribed a public officer might make 
that fact known, than that the public officer would proclaim his own 
disgrace. This reasoning, while certainly strong when the recipient is a 
public official, makes rather the other way when he, as candidate, is 
the giver. Since it is practically with this latter case alone, 2. e. bribery 
at elections, that the Attorney-General is concerned, it would certainly 
seem that his suggestion was not open to the harsh criticisms which have 
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been passed on the existing law of Kansas. In its present restricted 
form, the measure proposed appears a sound one; how it would succeed 
in a wider sphere might be an extremely dubious problem, and one which 
might require for its solution a long experience of the respective merits 
and disadvantages of each method of securing evidence. 





INTERSTATE EXTRADITION. — An interesting point, arising under the 
clause in the Constitution of the United States providing for the surren- 
der of fugitives from justice, is discussed by the Attorney-General in an 
opinion printed on p. 41. A requisition from the Governor of Nebraska 
was sufficient in form according to the U.S. Rev. Stats. § 5278, and not 
sufficient according to Ch. 218, § 1, of the Massachusetts Public Statutes. 
The Attorney-General was of opinion that the latter statute was void so 
far as it conflicted with the U. S. statute. 

The Attorney-General’s opinions, being written for a layman, do not 
cite authorities. An examination of the cases, however, seems to show 
that Kentucky v. Denison, 24 How. 66, decides that the United States 
statute and the provision of the United States Constitution create only 
a “moral duty.” Taney, C. J., there said explicitly that “the Act does 
not provide any means to compel the execution of this duty, nor inflict 
any punishment for neglect or refusal on the part of the executive of the 
State ; nor is there any clause or provision in the Constitution which arms 
the government of the United States with this power.”” The provision in 
the Constitution is there held to be addressed solely to the executive of the 
State, and it is expressly said that “The Federal Government under the 
Constitution has no power . . . to compel him to perform it” (p. 107). 

If the constitutional provision be not enforceable against the State, as 
is declared in Kentucky v. Denison to be the case, it would seem logically 
to follow that for lack of binding force it cannot make void the Act of the 
State Legislature ; for otherwise it will be left in this singular position: 
it will have no Federal sanction, and yet within the State it will, as part 
of the Federal Constitution, operate to prevent that control of the State 
officials from within which is also impossible from without. It would 
seem, therefore, that the opinion of the Attorney-General is not in accord 
with the authority of the U.S. Supreme Court. Against it may also be 
cited the declaration that the same statute is constitutional, made by a 
previous Attorney-General of Massachusetts in giving his opinion in the 
celebrated Kimpton Case, in 1878, 2 Moore on Extradition, 995. The 
Kimpton Case may be distinguished, and is believed to have been recently 
followed, but it is submitted that any distinction from this opinion is really 
without a difference. 

It would seem that the circumstances of the case at once show it to be 
desirable that the status of the Massachusetts statute should be perma- 
nently fixed, and that the opinions of Attorney-Generals are not adequate 
as a means to that end. It would also seem that the case was one where 
the Judges of the Supreme Court might have been appropriately called 
in to fill their constitutional function of advisers to the Governor and 
Council. Surely, when a statute which has long stood upon the statute- 
book is to be declared unconstitutional, an “important question of law ” 
and a “solemn occasion” is presented. (Mass. Const., Ch. III., Art. II.) 
Then Kentucky v. Denison, an extreme States-Rights decision, might be 
denied or distinguished away. Any distinction from the Kimpton Case 
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without a difference would probably be done away with, and the final result 
would be more satisfactory than the present practice, not the less grateful 
if this opinion stood and the Azmpton Case was overthrown. 





UNCONSTITUTIONALITY OF THE SuGAR Bounty, — The opinion declar- 
ing the sugar bounty unconstitutional, news of which has been widely 
circulated in the general press, was delivered by Shepard, J., in the Court 
of Appeals of the District of Columbia, in United States ex rel. the Miles 
Planting Co. v. Carlisle, 23 Washington Law Reporter, 33, — Morris, J., 

i concurring. Alvey, C. J., declined to express an opinion on the constitu- 
j tional point. It is apparent on the most cursory examination that the 
opinion on the constitutional point is entirely od¢ter, for the law had been 
repealed, and the real case of counsel for the plaintiff was founded oniy 
on a general clause excepting vested rights. That clause the court of 
course held not to apply to an expectancy of a bounty or gratuity. Then 
the court go on to declare that the bounty to be constitutional must be 
for a federal public purpose, and to declare that the promotion of the 
sugar interest is not sufficient. The cases cited are familiar ones: Loan 
| Association v. Topeka, 20 Wall. 655, and its well-known phrase, that a tax 
j to pay a bounty “is none the less a robbery because it is done under the 
forms of law, and is called taxation,” Zowe// v. Boston, 111 Mass. 489, 
and Col v. Lagrange, 113 U.S. 1. The other ground of the decision 
7 seems so clearly good that one wonders why the court launch a drutum 
Julmen against a repealed act, instead of letting the dead past bury its dead. 
The profession are indebted to Mr. Justice Shepard for a careful and schol- 
arly consideration of the limits of taxation; but the profession must also 
recognize that it is a discussion odz¢er, and in no sense a decision. 











PoTTER v. THE UNITED States. — Mr. Asa P. Potter is to have a new 
trial, and lawyers will acknowledge that no other result was desirable 
on the case, as it came up in the Supreme Court (15 Sup. Ct. Rep. 
144). Section 5208, Rev. Stat., passed in 1869, provided that no national- 
bank officer should certify a check unless the drawer had on deposit at 
the time an amount of money equal to the amount specified in the check. 
No penalty was imposed for a violation of this section, but in 1882 (22 
Stat. 166) it was enacted that whoever should “wilfully violate” the 
statute of 1869 should be guilty of a misdemeanor, and should, etc. The 
court held that the word ‘ wilfully” meant more than voluntarily, and 
that one could not wilfully violate a law if he supposed he was not vio- 
lating it at all. Accordingly it is held to have been error to reject 
evidence of a dona fide agreement, by the bank officers, that a certain 
depositor’s deficit should be treated as a loan, and that checks should 
be certified for him on condition that he deposited from day to day sums 
sufficient to cover the checks. Such an agreement, if the defendant hon- 
estly believed it lawful, would tend to negative a wilful violation of the law, 
although not conclusive of innocence. It was on this point that the actual 
decision was made, the court holding in effect that the statute required a 
specific intent on the defendant’s part. 

The indictment was held good. It alleged that the defendant wilfully 
certified a check by writing across the face thereof certain words. There 
was no allegation of delivery. Mr. Justice Brewer took it for granted 
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that delivery was necessary to constitute a certification; but he thought 
that to require an express allegation of delivery would be “ too narrow ” 
a construction of the indictment. It has generally been supposed that an 
indictment is bad if capable of a meaning which does not charge a crime, 
and that the courts will be astute to find it capable of such meaning. 
“Nothing shall be intended against a defendant.” United States v. 
Carll, 105 U. S. 611; Com. v. Grey, 2 Gray, 501; Com. v. New- 
buryport Bridge, 9 Pick. 142; State v. Brown, 3 Murphy (N. C.), 
224. As the counsel for the defence contended, everything in this in- 
dictment would be true if Potter had written on the check the words of 
certification, and then thrown it into the fire, instead of delivering it or 
causing it to be delivered. ‘This would have been a conversion of the 
check, but it would not have been a certification, if the court was right in 
supposing delivery necessary. 

Of the two points decided in the case, then, that on the indictment 
is against Mr. Potter, and that on the intent is the most desirable con- 
struction of an obscure statute, seldom enforced. ‘The legal result, then, 
is not to be objected to. 





A CareELEss Acceptor. — The decision in Scholfield v. Earl of Londes- 
borough (Court of Appeal, Dec. 19, 1894), 11 The Times Law Reports, 
149, will not meet with universal assent. The facts of the case were, 
briefly, these: The defendant at the request of the drawer accepted a 
bill payable to the drawer’s order for £500. ‘The bill had been written 
by the drawer in such a way that space was left for inserting the figure 
‘¢ 3” and the words “three thousand,” and by so writing it the drawer 
was enabled subsequently to raise the amount of the bill to £3,500. 
Thereafter the drawer negotiated it to the plaintiff, a dona fide pur- 
chaser, for value without notice. The stamp was sufficient to cover the 
amount of the bill as raised. The court held, affirming the decision of 
Charles, J., ro The Times Law Reports, 518, that the plaintiff could not 
recover. Charles, J., held that the facts did not show negligence on the 
part of the defendant. Lord Esher, who delivered an opinion with which 
Rigby, L. J., concurred, rested the decision of the Court of Appeal on 
the grounds that the defendant owed no duty to the plaintiff, and even 
assuming that he did, and that there had been a breach of the duty, the 
breach was not the cause of the plaintiff's loss, because a felonious act 
intervened. Lopes, L. J., delivered a vigorous dissenting opinion. Al- 
though the case may perhaps be distinguished from Young v. Grote, 4 
Bing. 253, the distinction will make the earlier decision of very limited 
application ; and, indeed, Lord Esher said of it, “ That case ought not 
any longer to be quoted.” 39 Sol. Law J. 164. In that case the oppor- 
tunity for raising the check in question in the suit was afforded by a 
customer of the bank which paid it, and Lord Esher intimated that a 
customer might owe a duty to his banker, which an acceptor would not owe 
to the world at large. Whether Lord Esher would regard the position 
of the maker of a promissory note as analogous to that of an acceptor 
is not clear. It must be admitted that the reason for holding an acceptor, 
and especially an indorser, liable for the consequences of the improper 
form in which a bill or note is drawn or made is not so clear as the 
reason for holding the drawer or maker himself liable for such con- 
sequences. But the acceptor or indorser, though not in general empow- 
ered to add to or subtract from the face of a bill or note may certainly 
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draw a pen through spaces carelessly left in the body of the instrument. 
Further, the acceptor of a bill gives his acceptance on the faith of the 
drawer’s credit, and as he would have the right to charge the drawer 
with the raised amount of a carelessly drawn bill, he should himself be 
liable to that extent to a dona fide purchaser. If it is a natural conse- 
quence of leaving blank spaces in a bill or note that the spaces will be 
fraudulently filled, it does not seem too much to say that any acceptor 
owes a duty to the public not to accept bills in that condition ; and if the 
intervention of a felonious act is a natural consequence of so doing, it 
is hard to see how the fact that the act is felonious is important. If it 
were made a criminal offence for an agent to exceed his authority under 
specified circumstances, would that relieve the principal from all respon- 
sibility for the act, though within the apparent scope of the agent’s 
authority ? 





Scope or A Drover’s Pass. — An interesting question is presented in 
Gulf & C. & S. F. Ry. v. Cole, 28 S. W. R. 391 (Texas), as to the lia- 
bility of a railway when a connecting road refuses to honor a through 
drover’s pass which has been issued as incident to a shipment of stock. 
By the contract of carriage in that case all liability for the stock ceased 
at the terminus of the first road, and the court held the liability on the 
“pass” to be not so limited. The Chief Justice maintains, in a vigorous 
dissenting opinion, that although by its terms the pass purported to carry 
the drover to the ultimate destination of the stock and return, yet it 
must be assimilated to the provisions of the main contract, which reduced 
the liability of the first carrier beyond its own terminus to that of a mere 
agent for the other roads. It would seem, however, that this view is 
founded upon a mistaken analogy. He argues that, in the case of bag- 
gage, the first carrier is not responsible for a loss not occurring on its own 
line ; but there is the vital distinction between the two cases that there 
is no separate contract for the transportation of baggage. He also 
invoked the principle that prima facie a railroad is not a common carrier 
beyond its own line, and that in the transportation of goods something 
more than a mere through contract must be shown to hold it liable. 
Now while it is true that any notice printed on the back of a ticket, and 
referred to on its face, may be part of the contract (Myrick v. M. C. Ry., 
107 U. S. 102), and a drover’s pass and the contract of carriage must in 
some ways be construed together (Rac/way v. Curran, 19 O. St. 1), yet 
in this case the drover’s pass, which was on the back of the shipping 
contract, contained no limitation whatsoever. Liability for loss on the 
stock was carefully guarded against, but no reference was made to the 
drover beyond the promise to carry him to his destination on the con- 
necting road. Under these circumstances, if the question had been as 
to holding the first company as carrier, and not as simple contractor, for 
an injury to the drover on the second road, a much more difficult case 
would have been presented, as the presumption would be against their 
having undertaken any such liability. Harlan v. Ry., 114 Mass. 47; 
Quimby v. Vanderbilt, 17 N. Y. 306. But in the principal case the 
defendant had issued a pass for value, by which it contracted that the 
bearer should be carried on the connecting road. It follows that whether 
it be regarded as an agent, as in Brooks v. Ry., 15 Mich. 332, or not, it 
is clearly liable when the pass is dishonored and the drover ejected from 
the train, as here. Hudson v. Ry., 3 McCrary, 249. 
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CrimINAL ATTEMPT.—In People v. Gardner (25 N. Y. Supp. 1072, 
Supr. Ct.) an interesting question was raised in the law of attempt. 
By the New York Penal Code, § 552, ‘* Extortion is the obtaining of 
property from another, with his consent, induced by a wrongful use of 
force or fear, or under color of official right.” By § 34, “an act done 
with intent to commit a crime, and tending, but failing, to effect its com- 
mission, is an attempt to commit that crime.” In the actual case, a po- 
lice officer tried to extort money from a person who was not put in fear by 
his threats, but was acting as a mere decoy to inveigle him into the com- 
mission of the crime. On this state of facts the court held that there 
was no attempt, as the completion of the act was in itself an impossibil- 
ity, since fear, a necessary element of the crime, was wanting. 

Some objections to this decision were presented in 7 Harvarp Law 
REVIEW, 435, and it has since been overruled by the Court of Appeals 
of New York in the case of People v. Gardner (38 N. E. R. 1003). 

The ultimate possibility of success is not, as was thought in the lower 
court, the only test of an attempt (Comm. v. McDonald, 5 Cush. 365), but 
is merely one of a variety of considerations which must be kept in mind 
when the question is one of criminal attempt. Given the intent, the 
problem is what constitutes the guilty act; and the solution depends on 
the greater or less extent to which the deed committed is to be regarded 
as a menace to the public (1 Bish. Crim. Law, § 737). To determine 
this, the case must be scrutinized in various lights. Is the act of suffi- 
cient magnitude, is there a distinct public policy involved, is there an 
infringement on personal or property rights, is the act near completion in 
time and place, are the means adapted to the end from a reasonable 
man’s standpoint, and what that standpoint should be, —are all, as well 
as the question of ultimate possibility of success, important tests by which 
to determine the criminal act. These considerations are not, of course, 
always of equal weight, but shift and group themselves into infinite 
kaleidoscopic arrangements, in which the respective relations of the vari- 
ous rules are never stable. If the act is in its nature unequivocal, as 
the procurement of counterfeiter’s dies, it would be found criminal more 
readily than if it can be easily explained on an hypothesis of innocence 
(May, Crim. Law, § 183), and if the act merely fails because the in- 
tended victim is not to be duped, as in cases of trying to obtain money 
under false pretences, the law is pretty clearly settled that the mere 
impossibility of success will not prevent the act being a crime (2 Bish. 
Crim. Law (8th ed), § 488). It would seem that the case of extortion is 
closely analogous to that of false pretences, and the decision of the 
Court of Appeals is one which will be welcomed as expounding the better 
view upon the subject. 





Does QuasI-CONTRACT LIE FOR A SAvING?—The United States Gov- 
ernment gave a paving contract to the lowest bidder, after fair warning 
that the saving thus effected would be due to infringement upon a patent 
held by one Schillinger for a process of laying pavements. 

Schillinger brought an action in the Court of Claims, and as the 
United States permits itself to be sued only in “contract express or 
implied,” it was necessary for him to show that his case contained the 
elements of such an implied or guwasz contract as the courts will allow to 
be included under that head. In the Court of Claims the decision was 
against him, and now, on appeal, the Supreme Court confirms that 
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decision upon various grounds. Schillinger v. United States, 24 Ct. of 
Claims, 278; 15 Sup. Ct. Rep. 85. In the first place, it is objected that 
the construction of the words “contract express or implied” has always 
in this connection been limited to cases where there was a possibility of 
inferring a contract implied in fact, although the cases seem to show that 
it had not been thought necessary to show the fact of real contract, but only 
the possibility. Unzted States v. Great Falls Co. 112 U.S. 645; Great 
Falls Co. v. Garland, 124 U.S. 581. It is submitted that although the 
construction of a statutory phrase like the one in question is not a matter 
for strict logic, it would be better either to stop at real contracts, or to go 
on to all cases of unjust enrichment, and so not sacrifice the right to the 
form of the remedy. 

It is, however, asserted by the court that there is no unjust enrich- 
ment, and a case is put which, though extreme, is a fair test of the 
principle. “Take for illustration,” says Mr. Justice Brewer, delivering 
the opinion of the court, “a patented hammer or trowel. If a con- 
tractor, in driving nails or laying bricks, use such patented tools, does 
any patent-right pass into the building and become a part of it ?” It is 
submitted that if the building contract were let at a low price, and it 
were known that the saving was due to a patented trowel which the con- 
tractor intended to use in defiance of the patentee, the owner of the 
completed building would be saved money by the violation of the patent. 
The government, says Mr. Justice Brewer, is not “in possession or enjoy- 
ment of anything” of the plaintiffs. That is, nothing has passed into 
the building ; but what does that matter? There may be no authority in 
the printed reports for the truth that a penny saved is a penny earned, 
but has any, one ever tried to controvert that saying of Poor Richard’s 
with success? And would not a penny unjustly saved weigh as much in 
the pocket and on the conscience of an honest man? It is submitted 
that it would, and that an honest Government ought to be in no better 
position. 





“* ACCEPTANCE ” OF A CHECK — Wuar Is Forcery. — In /irst Nat. Bank 
v. Vorthwestern Nat. Bank, 38 N. E. Rep. (Ill.), it appeared that a certain 
person under the name of W. S. C., Treas., drew a check on the plaintiff 
bank, payable to “ C. H. W., Asst. Gen. Supt.” (a real person). Some 
person unknown wrote on the check the signature of “‘C. H. W. Asst. Gen. 
Supt.,” and the check was presented to the plaintiff, who indorsed it “ Ac- 
cepted, payable through Chicago Clearing House, Northwestern Nat. 
Bank, per S., Teller.”” The check was placed in the hands of C. & G., 
who delivered it to the defendant Bank, who indorsed it and presented 
it for payment through the clearing house. The plaintiff soon after pay- 
ment discovered the “forgery,” tendered the check to the defendant de- 
manding back the money, and the defendant refusing, the plaintiff brought 
this action of assumpsit. It was held that the drawee who had paid 
the bank check could recover back the money so paid on discovery of 
the “ forgery,” the demand for repayment being made within a reasonable 
time after the discovery of such “ forgery.” The “acceptor” of a check 
was said to be estopped to deny the genuineness of the drawer’s signature 
by his acceptance, but not to deny the genuineness of any indorsements on 
the instrument. 

The doctrine is perfectly sound that a drawee who pays to a holder 
claiming under a forged indorsement may recover back the money as paid 
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under a mistake of fact. 4 Harvarp Law REvIEw, 307, and cases cited. 
And it is also well established that an acceptor is estopped to deny the 
genuineness of the drawer’s signature (Bank v. Ricker, 71 Ill. 439; Bige- 
low, Estop. (4th ed.), 498 ; 2 Harm. Estop., §§ 1006, 1008), but not that of 
the indorsers (2 Dan. Neg. Inst., §§ 1364, 1365; Canal Bank v. Bank of 
Albany, 1 Hill, 287). There are, however, two points determined by the 
court in this case, which if decided differently might have resulted in 
judgment for the defendant. In the first place the court speak of the 
plaintiff's indorsement of this check as “an acceptance or certification ” 
making no distinction between the two obligations and following Marine 
Nat. Bank v. Nat. City Bank (59 N. Y. 67), hold that the “ acceptance 
or certification” of the check simply warranted the drawer’s signature 
and that it had funds sufficient to meet it, but that the acceptance or cer- 
tification did not warrant the genuineness of the bodies of the checks 
either as to the payees or the amounts, or warrant the genuineness of the 
indorsements on the checks. It is submitted that the court were wrong 
in making no distinction between an acceptance and a certification, and 
that, though what was said above is true of the former, it is not sound as 
to the latter, and that Marine Bank v. City Bank (ubi supra) is not in 
accord with the weight of authority. A certification is more than an 
acceptance ; it is not a warranty but an obligation. It is practically pay- 
ing the check with the certifying Bank’s Certificate of Deposit, and the 
holder of a certified check has no recourse against the drawer or against 
any indorser prior to certification, if the certifying bank refuses to pay. 
Minot v. Russ, 156 Mass. 458 ; Lousiana Nat. Bank v. Citizens Bank, 3 
Cent. Law Jour. 220; Merchants Bank v. State Bank, 10 Wall. 647 ; United 
States Bank v. Bank of Georgia, 10 Wheat. 333; 1 Morse on Banks and 
Banking, §§ 414, 415. If, therefore, the plaintiff's indorsement is a good 
certification it is submitted that he could not recover back this money. It 
was also urged by the defendant that the forgery of the indorsement was 
not sufficiently proven inasmuch as it does not appear that the check 
was really drawn in favor of C. H. W., and, further, that it was deduci- 
ble from the evidence that the check was delivered to some person un- 
known, and that it was in fact the intention of the drawer that such 
person should receive the money as payee, and that therefore it was not 
forgery for such a person to indorse the check with the name of C. H. W. 
The court decline to accede to this proposition, and in so doing quote 
at length from the recent English case of Vagliano v. The Bank, 23 Q. B. 
Div. 243 (1889), which holds in substance that the rule, that a bill drawn 
in favor of a fictitious payee is the same as a bill payable to bearer, 
cannot be applied where the name of the payee is the name of a real per- 
son, even although it was the intention of the drawer that such real person 
should never have anything to do with the bill. It would seem that this 
doctrine is unsound. In these cases of “ fictitious” payees the important 
question is, Whom does the drawer intend to make the payee? When he 
draws the bill inserting the name of a real person as payee does he mean 
that such person shall receive the money, or does he intend that some 
other individual whom he has in mind shall be the payee under the name 
written in the instrument? The acceptor by his acceptance promises to 
pay the person indicated by the drawer, z. ¢. intended by the drawer to 
be the payee. If, therefore, the payee who indorses the bill is in fact the 
person intended by the drawer, it is submitted that the indorsement is no 
forgery, though the name indorsed be that of some other real person. 
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Shipman v. Bank of N. Y., 126 N. Y. 318; Phillips v. Mercantile Nat. 
Bank, 140 N. Y. 556; Armstrong v. Nat. Bank, 46 Ohio St. 512; Lane v. 
Krekle, 22 lowa, 399; Kohn v. Waikins, 26 Kas. 691; Phillips v. im 
Thurn, L. R. 1 C. P. 463. 





IMPLIED POWER OF SALE.-—A case put by Lord Justice Lindley in 
delivering his opinion in Henderson v. Williams (11 ‘Times Law Rep. 
148), decided by the Court of Appeal last December, presents a most 
interesting question in the law of sale. Suppose R, a rascal, by fraudu- 
lently representing that he is the agent of X, negotiates a sale with A, 
who believes he is selling to X. A then notifies the warehouseman, who 
has possession of the goods, to hold them subject to the order of R, and 
a bona fide purchaser, relying on the warehouseman’s statement that he 
so holds them, pays cash to R for the goods. Has title passed from the 
original owner to the dona fide purchaser? Lord Justice Lindley was of 
opinion that it had. 

On the facts as they appear in the report, namely, that A thought he was 
selling to X through R as agent, it is clear that no title would have passed 
if A himself had delivered possession to R. Cundy v. Lindsay, 3 A. C. 
459; Rodliff v. Dallinger, 141 Mass. 1; Collins v. Ralli, 20 Hun, 246; 
s. c. 85 N. Y. 637. It would have been a case of larceny by trick, and 
not of obtaining goods by false pretences. Does the fact that A author- 
ized the warehouseman to deliver possession for him make any differ- 
ence? ‘This, it would seem, must depend on whether A’s intention, as 
manifested by his overt act in so authorizing the warehouseman,: was to 
give R not only the right of possession but also a general power of sale. 
It may, perhaps, be safely admitted that he did intend to give R power 
to dispose of the goods to such person as X, the supposed principal, 
should direct. But this doubtless would not be enough to enable R to 
pass title to a dona fide purchaser. One must go a step farther and say 
that he intended to give R a general power of sale. If this is conceded 
it is clear that the dona_fide purchaser from R would get title, for R would 
then in effect be a trustee for X. Can this last step safely be taken? 
For aught that the purchaser knows, R may be agent for a principal who 
allows him to dispose of the goods only to such person as he, the prin- 
cipal, shall approve of. This is a perfectly possible transaction, and per- 
fectly consistent with R’s holding a delivery order on the warehouseman. 
Why, then, has the purchaser the right to suppose that it is not the real 
state of affairs? Why has he more right to suppose that R has a gen- 
eral power of sale, and to rely on such supposition, than one has to suppose 
that a person in possession has title and can pass it? The warehouseman 
is of course protected in delivering to the holder’s order, because he was 
given authority to do so, but this seems very different from saying that, 
judged by his overt act, the owner must have intended to give R a gen- 
eral power of sale. Lord Lindley’s view, it may be remarked, is not the 
less interesting in that it is con¢ra to the result reached in the well known 
case of Kingsford v. Merry, 1 H. & N. 503. 

The actual suit before the Court of Appeal was against the warehouse- 
man, and as he had attorned to the dona fide purchaser, as well as repre- 
sented that he held to the order of the rascal, the court decided that he 
was estopped by reason of such attornment, which is undoubtedly law. 
Stonard v. Dunkin, 2 Camp. 344; Knights v. Wiffen, L. R. 5 Q. B. 660. 
It must be admitted that this furnishes a strong practical argument in 
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favor of the view of Lindley, L. J., for if title has not passed as between the 
original owner and the dona fide purchaser, but has passed by estoppel as 
between the warehouseman and the latter, we should have a curious state 
of affairs. If the warehouseman knowing he was estopped gave up the 
goods to the purchaser, or if the purchaser replevied them, there would 
be nothing to prevent the original owner from bringing trover or replevin 
against the purchaser, for ex hyfothesi the title has not passed as between 
them, and so in that case the loss would fall on the purchaser. If on 
the other hand the warehouseman, being indemnified by the owner, re- 
fused to give up the goods, and the purchaser brought trover, the final 
loss would fall on the original owner. 





INDICTMENT AND INFORMATION. — The defects of our grand jury as a 
means of beginning a criminal action have long been recognized, but the 
difficulties in the way of any radical change are by no means insignifi- 
cant. In some States the power of district attorneys or County Prosecu- 
tors to begin proceedings by information is extensive, and in two at least, 
Connecticut and California, this power is coming into frequent exercise. 
In Connecticut the prosecution of any offence not punishable by death 
or imprisonment for life, in California the prosecution of any offence 
whatever may begin by information (Conn. Gen. St. §§ 1599, 1610. Cal. 
Const., Art. 1, sect. 8. Deering’s Penal Code, §§ 809, 888). It will be 
interesting and profitable to observe the results of this experiment. 
That such a procedure has many advantages is obvious. It is quickly set 
in motion, errors are easily remedied, and the whole course of proceed- 
ings much accelerated. On the other hand the power thus given the 
district attorney is very great, and should have ample guaranties against 
misuse. It is not likely that we shall evolve out of this an office much 
like that of the Public Prosecutor (Staatsanwalt, Procureur dela Repub- 
Zigue) on the Continent of Europe. There seems to be no disposition here 
to intrust any single official with the sole power and duty of instituting 
criminal proceedings. The grand jury is probably in no danger of being 
abolished, or of having the scope of its action much limited by law. But 
it is not improbable that the near future will see some considerable ex- 
tension of the information as a concurrent alternative process. If this 
alternative process is wisely regulated, it is pretty certain that the grand 
jury will have little to do. 

The grand jury originated at a time when the administrative machinery 
for the detection of crime was very crude and defective. Its retention 
in later centuries was chiefly due to political reasons. It furnished a 
tolerably safe protection against governmental tyranny and oppression. 
That was the light in which the founders of our American judicial sys- 
tems still regarded it. But the past century has made great political 
changes, here and in England. We no longer fear the encroachments 
of a government above the people. As a defence against judicial usur- 
pation the grand jury is no longer necessary. Viewed by itself it is seen 
to possess many defects. It is a secret, irresponsible body, offering some 
opportunity for the gratification of private malice or revenge. It is usu- 
ally composed of men not well fitted to discharge such duties as rest 
upon it. It is swayed by popular passion and prejudice. We have all 
seen how tenderly it deals with lynchers. Its findings are frequently in- 
fluenced by local political views. It cannot meet often, and when it does, 
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the bills must generally be passed on very hastily. Finally, defects or 
errors in indictments are remedied only with great difficulty and delay. 

In many of these respects a single responsible official would be an 
improvement. The old reasons no longer deter us from intrusting to 
an officer of the government the power of putting men on trial for crim- 
inal offences. What we do have to guard against now is the misuse of 
such a power by reason of bribery, partisanship, or personal spite. On 
the one hand, proper prosecutions must not be suppressed ; on the other, 
improper ones must not be commenced. An ample safeguard against the 
first evil is furnished in all our States by the retention of the indictment 
beside the information. In our law any person may set the courts in 
motion. On the Continent the Public Prosecutor does not, to be sure, 
possess the power of indicting or putting a suspected person on trial. That 
is done by a court, consisting generally of three judges. But the Prose- 
cutor has the sole power, except in a few cases, of starting the prelimi- 
nary examination. That is not desirable here, and is not likely to become 
the law in any of our States. 

On the other hand, where our district-attorneys are invested with the 
power of proceeding by information in a large number of criminal cases, 
the law must guard the public from the institution of proceedings from 
corrupt or improper motives, as for purposes of extortion, for instance. 
Here the California statutes seem to have devised a sufficient protection 
by requiring a preliminary examination and commitment before the filing 
of an information (Deering’s Pen. Code, §§ 809, 888). Apparently the 
Connecticut statutes provide no similar safeguard. In both States the 
information is frequently used, and apparently with the decided approval 
of the legal profession and the public generally. It would seem as if 
the example set by California were worthy of careful consideration in 
other States. Our criminal procedure is likely to receive considerable 
attention before very long. Lynching is not the only protest against its 
defects. There is a pretty general belief that some radical changes might 
be made with advantage (gf the article by Mr. H. W. Chaplin in 7 
HarvarD Law ReEviEw, 189). Possibly our law treats the prisoner with 
too much consideration. Certainly a criminal cause often proceeds at an 
aggravatingly slow pace and any reform looking toward the diminution 
of delays is desirable. 
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BILts AND NotEs— NEGLIGENCE. — Defendant accepted a £500 bill on a stamp 
sufficient for a £4,000 bill, so drawn that it was easily changed to £3,500, and after- 
wards bought by plaintiff in good faith. Hée/d, affirming the decision of CHARLES, J. 
(63 L. J. Q. B. 649), that there was no duty of care toward plaintiff and no estoppel to 
set up the alteration. Scholfield v. Earl of Londesborough, 11 The Times Law Rep. 
149. Compare Young v. Grote, 4 Bing. 253, and see NOTEs. 

CARRIERS — DROVER’S PASS — UNLAWFUL EJECTMENT. — Where a railroad con- 
tracts to transport live stock to a point on a connecting road, with an express limitation 
of liability to its own line, and at the same time issues a drover’s return pass through to 
the destination of the stock, with no such limitation. eé/d, the liability of the first 
railway is not limited to wrongs suffered by the drover as a passenger on its own line, 
but it is responsible for his unlawful ejectment from the train of the connecting carrier. 


Gulf, C. & S.F. Ry.v. Cole, 23S. W.Rep.391. FisHer,C. J., dissenting. See Nores. 
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ConFLICT OF LAWs — DEATH BY WRONGFUL ACTS — LIMITATIONS. — By the 
statute of Montana giving a right of action for death the action must be brought within 
three years; by the statute of Minnesota but two years are allowed. The deceased 
was killed in Montana, and the action brought in Minnesota more than two years, but 
less than three years after the death occurred. Defendant set up the limitation in the 
Minnesota statute. //e/d, the limitation of the Montana statute governs. Theroux 
v. Northern Pacific R. Co. 64 Fed. Rep. 84. 

The court bases its decision on Boyd v. Clark, 8 Fed. Rep. 849, where it was held 
that where a statute gives a right of action unknown to the common law, and limits 
the time within which the action may be brought, the bringing of the action within 
that period is a condition to the right, and that if the action is brought in a foreign 
court after the period prescribed has elapsed, no recovery can be had. This proposi- 
tion does not seem to necessitate or sustain the holding of the court in the principal 
case. Limitations usually are governed by the /ex fori, and cases like Boyd and Clark 
form a notable exception to that rule. Plaintiff here has complied with the condition 
upon which the Montana statute gave her the right; but, it is submitted, she should 
not recover in a jurisdiction whose laws provide that no action of this sort shall be 
brought after a specified time, which time has elapsed. 


CONSTITUTIONAL LAW—CoMMON LAW OF THE UNITED STATES. — Held, by 
Grosscup, District Judge, affirming his decision reported in 58 Fed. Rep. 858, that there 
is no common law of the United States, and that therefore prior to the passage of the 
Interstate Commerce Act no recovery could be had from a common carrier for excessive 
charges for carriage between States ; since interstate commerce is a subject over which 
State laws cannot extend, and no law applicable to it had at that time been made by 
the United States. Swift v. Philadelphia & R. R. Co., 64 Fed. Rep. 59. 

In his opinion in this case Judge Grosscup ably maintains the position he has 
assumed, in spite of the contrary decision of Judge Shiras in M/urray v. Chicago & 
Northwestern Ry. Co., 62-Fed. Rep. 24. 

See Notes, 7 HARVARD Law REVIEW, 488; 8 HARVARD LAW REVIEW, 168. 


CONSTITUTIONAL LAW — DUE PRocEss OF LAW — INTERSTATE COMMERCE. — A 
New York statute required that all goods made by convict labor in any State, except 
New York, should be labelled “ convict made,” before being exposed for sale. e/d, 
the act was unconstitutional; first, because it operated upon property owned at the 
time it took effect ; and secondly, because it discriminated between convict-made goods 
of foreign States and those of New York. /eople v. Hawkins, 31 N. Y. Sup. 115. 

The second ground ‘for the decision of the case is unquestionably correct, but the 
first is less satisfactory. It is evident that the direct result of such a requirement as 
this statute imposes would be to put convict-made goods in contempt and restrict their 
sale. But however this-may be, it is none the less within the power of the legislature 
to enact such a statute, and this the court does not deny, but it insists that the regula- 
tions should operate only on those goods manufactured or imported after the passage 
of the act. In support of this position the court relies upon the case of Wynehamer 
v. People, 13 N. Y. 378, which is no doubt to the same effect as to an invasion of vested 
rights. Such a distinction cannot be approved. Hare’s Const. Law, pp. 776, 777. 
The better view would seem to be to regard such regulations, provided they are fair 
and reasonable, with whatever restrictions they may incidentally involve, as within the 
customary power of the legislature, the legitimate exercise of which is not precluded 
by the Constitution. Hare’s Const. Law, pp. 765, 766. 


CONSTITUTIONAL LAw — Liquor LICENSE — SALE.— The respondent, an incor- 
porated society of limited membership, maintained a club-house in St. Louis. Wines 
and liquors were served without profit to the members and their guests upon the 
former’s acknowledging the receipt of the liquor and its price, which was thereupon 
charged to the account of each, to be paid monthly. The club was not licensed under 
an act regulating the sale of intoxicating liquors. e/d, a distribution of liquor 
belonging to the club among its several members is not a sale within the act. Each 
member receiving the liquor was a co-owner with all the other members, and the trans- 
action was a mere transfer of the special property of the other members to him. Staée 
ex rel. Bell v. St. Louis Club, 28 S. W. Rep. 604. 

If a legislature wishes to prohibit the use of liquor in club-houses, which it may 
doubtless accomplish, the statute for the purpose must do more than forbid its sale. 
When two or more are collectively the owners of property, they may unite in good 
faith in dividing it; but if their association with the object of co-ownership is simply a 
device to defeat the law and evade the license fee, the courts will be quick to perceive 
the fraud and deal with it as such. The dona fides of the association is the test. The 
decisions fall on one side or the other, as this is made out. The case follows the gene- 
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ral principle established in other jurisdictions, and is chiefly interesting because the 
subject is one of first impression in Missouri. For collection of cases, see Black on 
Intoxicating Liquors, § 142, notes. 


CONSTITUTIONAL LAW — TAXATION — VALIDITY OF ASSESSMENT. — The defend- 
ant company owned a bridge across the Ohio river, between Kentucky and Indiana. 
The State board of tax commissioners of Indiana made an assessment upon the prop- 
erty of the company within the State, but by mistake included in such assessment a 
portion of the bridge in Kentucky. //e/d, the judgment on its face related to property 
within the jurisdiction of the board, and in the absence of fraud could not be set aside 
by evidence aliunde or by matters dehors the record. Youngstown Bridge Co. v. Ky. 
& Ind. Bridge Co. et al., 64 Fed. Rep. 441. 

In the exercise of guasi judicial power, with final jurisdiction in questions relating 
to valuation and assessment, the board was justly considered like a superior tribunal 
in regard to its record. Though the judgment was erroneous there was no remedy. 
Such a view finds abundant support. Freeman on Judgments, § 135. 


CONTRACTS — CONSTRUCTION — EFFECT OF PRINTED MATTER ON LETTER-HEAD. 
— Defendants mailed to plaintiffs an offer for the sale of sheet-iron, which defendants 
manufactured. Plaintiffs, refusing defendants’ proposals, submitted a contract complete 
and express in terms,— which defendants accepted. ‘The written part of their accept- 
ance was absolute, but the words, “ All sales subject to strikes and accidents,” were 
printed upon the heads of both letters of defendants. In a writ upon the contract it 
was he/d, that the printed matter formed no part of the contract, so as to excuse a fail- 
ure to deliver, caused by breakages in defendants’ mills. Summers v. Hibbard, 38 
N. E. Rep. 89 (I11.). 

This case goes farther than any authority cited in support of it. In Zxfress Co. v. 
Pinckney, 29 Ul. 392, the company undertook to collect a draft and remit the proceeds. 
Their agent gave the customer an ordinary package receipt, with its blanks properly 
filled out for the special purpose contemplated. It contained printed conditions appro- 
priate to the carriage of goods, which conflicted with the written matter, and the court 
held, that the writing only was to be considered in ascertaining the contract. People v. 
Delany, 96 Ill. 503, was a like decision, the written and printed parts of a contract for 
the hiring of convicts being plainly inconsistent. Robertson v. French, 4 East, 130, con- 
tains a dictum by Lord Ellenborough to the same effect, and the point was similarly 
decided in Alsagar v. Dock Co., 14 M. & W. 196. In all these cases, there was a plain 
inconsistency between the written and printed parts, and the Court attempt to bring 
the present case within the principle, by saying that it is inconsistent that the contract 
should be both absolute, as shown by the writing alone, and conditional, as shown by 


the writing and printing together. See Parsons on Contracts (8th ed.), Vol. II. p. 633, 
and cases cited. 


Contracts — Contract By HEIR RELINQUISHING INTEREST IN ANCESTOR’S 
EsTATE — RELEASE OF RIGHT TO CONTEST WILL.— An heir for valuable considera- 
tion made a written agreement with his ancestor, whereby he relinquished all interest 
in the latter’s estate, which might otherwise in the future vest in him as such heir, and 
covenanted with her, “her heirs, devisees, .legatees, executors, and administrators,” 
that he would “never in any manner, or to any extent, question, dispute, or contest any 
disposition of the property which she may have made, or may hereafter make, either by 
deed, or by her last will and testament.” In this petition by the heir, to revoke the 
probate of an instrument purporting to be the will of the ancestor, on the ground of inca- 
pacity and undue influence, it was 4e/d, that the petitioner was estopped by his agree- 
ment from contesting an instrument, executed in due form, as the will of such ancestor, 
whether or not testatrix had the capacity, or was induced by undue influence to make 
it, and that such agreement is not void as against public policy, even though it estops 
the heir from contesting the will of an insane person, or a will executed under the 
influence of fraud or duress. /xz Re Garcelon’s Estate, 38 Pac. Rep. 414 (Cal.). 

The Court cal] attention to the difference between the rules of common law and 
equity as applied to the sale or assignment of mere possibilities, such as the expectancy 
of an heir apparent; how at common law such interests are not regarded as existing 
in such a way as to be the subject of a sale, or capable of passing by assignment, 
whereas in equity agreements for the sale or release of expectancies, if fairly made, and 
for an adequate consideration, are enforceable upon the death of the ancestor. 2 Story 
Ea. Juris., § 1040¢. In holding that the contract in question is not void as against 
public policy, the Court distinguish it from agreements in restraint of marriage or of 
lawful trade. “The contract is one which concerns the parties alone, and does not 
appear to us to be against public policy.” 


, 
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CONTRACTS — WHEN PLAINTIFF CAN ANNUL AND SUE FOR FUTURE PROFITS.— 
Defendant violated provisions of an executory contract made with the plaintiff, and 
showed an intention to continue such breaches, but did no act amounting to a physical 
obstruction or prevention of performance by the latter. e/d, plaintiff could elect to 
treat the contract as at an end and sue for future profits. Lake Shore, &c. Ry. v. Rich- 
ards, 38 N. E. Rep. 773 (II1.). 

This case was decided on a rehearing, and reversed the decision of the court on the 
former hearing, 32 N. E. Rep. 402, where the court held that absolute prevention or such 
an essential breach as amounted to prevention was necessaty. The decision as it now 
stands seems clearly right on principle, and the numerous authorities referred to by the 
court. Where a party to a contract says he will not go on with it, or does acts show- 
ing that he will not, if the conduct or acts are such as to make a breach going to the 
essence of the contract, the other party should not be kept in suspense or be obliged to 
perform to no avail if he wants to recover. Such a requirement would be unjust and 
increase the damage and inconvenience of both parties. The rights of the parties should 
in case of such a contract be fixed at the time of the substantial breach, and plaintiff 
should be relieved from useless performance and recover for future profits. 


CORPORATIONS — LIABILITY OF CORPORATORS. — Wisconsin statute provided that 
any three persons might form a corporation by signing and acknowledging articles de- 
claring the purpose, amount of capital stock, etc., and that after such articles were filed 
the signers should have direction of the corporation, but that no such corporation 
should transact business with any other than its members until half the capital had been 
subscribed and twenty per cent paid in. After three persons had signed such articles, 
and before any stock had been subscribed for, two of the signers carried on business in 
the corporate name and incurred liability. The third signer knew that the others were 
carrying on business in the corporate name, and by slight attention to the matter could 
have learned that they were using his name as an officer. In an action for liability thus 
incurred brought against the three signers, e/d, that all three were liable. Wechselberg 
v. Flour City Nat. Bank, 64 Fed. Rep. go. 

The liability of the third signer under these circumstances must depend on a simple 
question of fact, — whether he has expressly or impliedly authorized the others to act 
forhim. This is the view of the dissenting judge, who is clearly of opinion that no such 
authority was given. Judging from the facts as reported it is certainly hard to find any 
authority. The majority of the court finds it in the signing of the articles, but despite 
a conflict in the cases, the better view is that the signing of the articles does not make 
the signers partners. Rutherford v. Hill, 22 Ore. 218; Bank v. Palmer, 47 Conn. 443; 
Morawetz on Corporations, § 748. 


CRIMINAL LAW —EXTORTION—ATTEMPT TO COMMIT. — By New York Penal 
Code, § 552, “ Extortion is the obtaining of property from another, with his consent, 
induced by a wrongful use of force or fear, or under color of official right.” By § 34, 
“ An act done with intent to commit a crime, and tending, but failing to, effect its com- 
mission, is an attempt to commit that crime.” //e/d, although the prosecutrix was not 
put in fear by defendant’s threats, but parted with her money for the purpose of inveig- 
ling him into the commission of the crime, that an indictment for an attempt to commit 
extortion would lie. People v. Gardner, 38 N. E. Rep. (N. Y.) 1003; overruling People 
v. Gardner, 25 N. Y. Supp. 1072, commented on 7 HARVARD Law REVIEW, 435. See 
NOTES. 

CRIMINAL LAW— SUFFICIENCY OF INDICTMENT — JUDICIAL NoTIce. — The cap- 
tion of an indictment contained the name of the county of Worcester, the accused was 
described as being a resident of B. in the county of Franklin, and the offence was alleged 
to have been committed “ at Westminster, in said county.” eéd, the indictment is 
defective in not stating with sufficient certainty the county in which the offence was 
committed. ‘ While the court knows that there is a town named Westminster in the 
county of Worcester, there is no allegation that the offence was committed at the town 
of Westminster, but simply at Westminster, which is not alleged to be a town ora place 
within the county of Worcester.” Commonwealth v. Wheeler, 38 N. E. Rep. 1115 

Mass.). 
The rule that when two counties are named it is not enough to describe the offence 
as committed in the “county aforesaid,” would not seem to apply to cases where the 
offence is described as committed in a particular place in the “county aforesaid,” be- 
cause a court will generally take judicial notice of the location of places within its own 
jurisdiction. See 8 HARVARD LAW REVIEW, 360. Therefore an allegation of the par- 
ticular place in which it was committed would be equivalent to stating that it was com- 
mitted within the county where the place is located. eofle v. Breeze, 7 Cow. 429. In 
that case two counties are mentioned in the indictment, and a statement that the offence 
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was committed “ at the town of F., in said county,” was held to be a sufficient allegation 
of the county in which the offence was committed, because the court will take judicial 
notice that F, is ina certain county. That case is distinguished from the principal case 
on the ground that here there is no allegation that the offence was committed at the 
town of Westminster, but simply at Westminster. For this flimsy and technical dis- 
tinction the court relies upon Commonwealth v. Barnard, 6 Gray, 488. The court 
admits that it “ knows that there is a town named Westminster in the county of Wor- 
cester.” Would it then be too great a relaxation of the rule requiring an indictment to 
be certain, if the court were to interpret “ at Westminster ” as meaning “ at the town 
of Westminster ” ? 


DAMAGES — INJURY TO A FISH-NET FROM FLOATING Locs. — Evidence of the value 
of fish usually caught is admissible in an action for damages to a trap caused by float- 
ing logs. Gwaltney v. Scottish Carolina Timber & Land Co., 20 S. E. Rep. 465 (N. C.). 

This case illustrates the importance to the practising lawyer of a correct understanding 
of the law of damages in order to enable him to get before a jury the several items of 
his client’s loss. There is a great tendency to forget that evidence of this kind is simply 
to be regarded as bearing on the amount of the loss, and to claim that it should be ad- 
mitted or rejected by some hard and fast rule of law. There is no question but that 
this evidence, if offered simply as showing the profits which the plaintiff had been mak- 
ing from his trap would have been promptly excluded as irrelevant. If testimony in 
regard to previous profits was the only evidence presented that bore on the damage 
suffered, it might also be rejected as speculative and conjectural. Wright v. Mulvaney, 
78 Wis. 89. But the plaintiff is undoubtedly entitled to the cost of repair of his net, 
and also to its value during the time the defendant has deprived him of its use. One 
perfectly legitimate method of showing its value is to show what it has been worth from 
day to day in the fish-catching way, and it is believed that if evidence of the amount of 
fish caught were to be offered as bearing on this point, other testimony being submitted 
to show a continuance of former conditions, it could not be rejected. 


DAMAGES — WAGES OF OPERATIVES NOT RECOVERABLE FROM A CONTRACTOR IN 
DEFAULT. — Where a contractor does not furnish mill machinery at the agreed time, 
and the owner thereby is obliged to pay wages to his operatives during a period of 
enforced idleness, 4e/d, such wages are not an item recoverable in damages from the 
contractor when the workmen were hired after the making of the contract, as the loss 
of their wages could not have been in the contemplation of the parties. Fraser v. 
Mining Co., 28 S. W. Rep. 714 (Texas). 

The courtin this case reach the correct result that prospective profits which might have 
been earned during the period of delay cannot be recovered. But the doctrine in regard 
to wages seems to have received little consideration, and not to be justified by author- 
ity. It is submitted that notice is given by the nature of the agreement itself, that ope- 
ratives will be under contract to begin work as soon as the machinery is in place, and 
the loss of their wages to the employer therefore follows as a natural and proximate 
result of the breach. This is held in Mew York Syndicate v. Fraser, 130 U.S. 611, a 
leading case which does not seem to have been called to the attention of the court. 


Equity — MANDAMUS — INTERFERENCE BY CIVIL COURTS IN THE AFFAIRS OF A 
RELIGIOUS SociETY. — Where a bishop acting under his discretion, in accordance with 
the canons of the church, refuses to allow a clergyman to officiate, Ze/d, a mandamus 
will not issue at the suit of the rector, wardens, and vestry, to remove such inhibition. 
Rector, &c., of St. James Church v. Huntington, 31 N. Y. Supp. 91. 

Under the New York statute, the plaintiff (which would ordinarily be a voluntary 
association, and sue in the name of trustees) is an organized corporation, and sues 
in its corporate name. 2 Rev. Stat. of 1813, p. 212. Its rights however are in no way 
more extended than those of any other private corporation, and the present case is to 
be decided simply on the principles of the common law applicable to such bodies. 
Tyler, Am. Ecc. Law, §§ 104, 105; Calkins v. Cheney, 92 Ill. 463: Accordingly, the 
power of a civil court to interfere in an ecclesiastical suit is very limited. It has no 
general visitorial capacity, and can take cognizance only in cases of abuse of trust, 
fraud, rival claims to church property, and where civil rights are directly involved. 
O’ Hear v. De Goesbriand, 33 Vt. 593; Church of Hartford v. Withereil, 3 Paige Ch. 
296. Thus mandamus will not lie to compel a religious society to reinstate an expelled 
member if such sentence does not affect his civil rights. Sale v. Church of Mason City, 
62 Ia. 26. It has also been held that want of authority in the judicial body, and a mis- 
construction of the canon on which the defendant is being tried furnish no ground for 
interference. Chase v. Cheney, 58 Ill. 527. The canon requires a clergyman to procure 
the assent of the bishop to his induction into a new parish, and allows the latter to de- 
cline to give this for probable cause. If such assent is withheld no binding contract with 
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the vestry of the new church can be made, and there can therefore be no reason for 
the intervention of equity to aid in enforcing what does not exist. 


EVIDENCE — ENTRIES IN MEMORANDUM Book.— To prove the quantity of logs 
scaled during the winter, the defendants offered in evidence a book, kept by their fore- 
man, containing daily entries made by him. The foreman and F., the man who did the 
work, at the end of each day used to figure up the total amount of logs scaled during 
the day, from tally-boards kept by F., and the foreman set down the amount in the book 
in question. F. could not be found so as to obtain his testimony with regard to the 
scale. /fe/d, the entries are not admissible unless supplemented by the testimony of 
the person furnishing the original data, since they were not made by one having a per- 
sonal knowledge of the facts which he recorded. Chicago Lumbering Co v. Hewitt, 64 
Fed. Rep. 314. 

In Mayor, etc., of N. Y.v. Sec. Ave. Railroad Co., 102 N.Y. 572, where similar 
entries were let in, they were accompanied not only by the testimony of the foreman 
who made the entries, that he correctly entered the amounts as reported, but by that 
of the man who had personal knowledge, that he reported the facts correctly to his 
foreman. Unless accompanied by this supplementary testimony, it seems to be the 
general rule, as stated in the principal case, that the party making the entry must have 
personal knowledge of the fact which he records. (See cases cited in the opinion.) 
‘There has been, however, a slight relaxation in this rule in Curren v. Crawford, 4 Serg. 
& Rawle, 3, where the person making the entry knew nearly all the facts which he 
recorded, but not all; and the entry was admitted without the supplementary testi- 
mony of the man who did the work. 


INSURANCE — LIMITATION IN PoLicy.—A policy of insurance against death from 
an accident stipulated that an action thereon must be brought within one year from the 
date of the happening of the alleged injury. e/d, that the limitation begins to run 
from the death of the insured, and not from the time at which the right of action 
accrues. McFarland v. Railway Acc. Ass'n, 38 Pac. Rep. 347 (Wyo.). 

In fire insurance policies, the courts have gone very far in holding similar clauses to 
run only from the accruing of a right of action, in analogy to the statutes of limitation. 
But in the principal case the court refuse to follow these authorities in interfering 
with the plainly expressed intent of the parties, and say that in accident policies at 
least, the language must govern when clear. This would seem right on principle, 
though, doubtless, a scintilla of ambiguity would be seized to avoid the result. 


PERSONS — HUSBAND AND WIFE — RIGHT OF HUSBAND’S CREDITORS TO PROFITS 
or WIFr’s EsratE.— Where a husband engaged in business with his wifé’s capital in 
her name, on her credit, and for her benefit, and owing to his labor and ‘special skill 
large profits accrued, Ae/d, after deducting the necessary expenses and indebtedness 
of the business, and the support of the family, a court of equity will apportion the 
profits between the wife and the existing creditors of the husband. Boggess v. Rich- 
ara’s Adm’r, 20S. E. Rep. 599; Vance v. Richara’s Adm’r, 20 S. E. Rep. 603. 

This decision is opposed to the generally accepted rule of law that a man may give 
away his labor, but it is supported by many dicta, and by at least one decision, M/urphin 
v. Zaylor, 16 Ohio St. 509, and seems eminently fair. The courts go on the principle that 
anything beyond the usual profits, due to the husband’s labor and skill, is not properly 
a part of the profits of her separate estate, but is the result of the hysband’s skill, and 
that to allow the wife to take it all would be a fraud upon the husband’s creditors. 


PERSONS — PRESUMPTION OF COERCION OF WIFE BY HusBAND.— Mary Moore 
was convicted of perjury at the trial of her husband and excepted on the ground that 
the rulings below were not correct. Those rulings, evidently, were that there was 
the presumption that she acted under the control of her husband, but it could be 
rebutted. //e/d, rulings were correct. Under the Massachusetts statute which pro- 
vides that the wife shall not be compelled to be a witness on the trial of the complaint 
against her husband, the fact that she takes the stand, is evidence to rebut the pre- 
sumption. Lathrop, J., also says that where a wife testifies in a complaint against her 
husband under the statute in question, there is no room for the application of the 
rule that there is a presumption of coercion. Commonwealth v. Moore, 38 N. E. Rep. 
t1z0 (Mass.). 

This presumption of coercion in criminal cases seems to have preserved a place in 
our law long after all reason for it has passed away. Under our Married Women’s 
Acts the wife is a very independent person, and the rule, founded on medixval concep- 
tions, seems inapplicable. In the Penal Code which Stephen, Blackburn, and others 
prepared, it was proposed to abolish this presumption. The fact that the courts refuse 
to apply it in the cases of heinous crimes would also seem to show that it has no foun- 
dation in fact. The courts might have said that the Married Women’s Acts took away 
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the reason of the rule, and that the rule should end; but they refused to take this step. 
97 Mass. 547; id. 225-229. Under the statute in the principal case it seems plainer, 
however, that the legislature did not intend the old presumption to continue. 


PROPERTY — ACCESSION. — The plaintiffs made and baled hay on the defendant’s 
land, under a dona fide claim of right. The defendant interfered with its removal, and 
the plaintiffs bring replevin. e/d, that since the plaintiffs took the grass in good faith, 
and greatly increased its value, the defendant making no effort to stop them, the title 
has changed, and the defendant is left to his action for the value of the grass. Carpen- 
ter v. Lingenfelter, 60 N. W. Rep. 1022 (Neb.). 

The court follow the decision in Wetherbee v. Green, 22 Mich. 311, making a great 
change in value sufficient to pass title, though there has been no such change in sub- 
stance as was required by the old rule of accession. The other cases cited, while in 
form actions of replevin, were in fact for damages only, and hence are not authorities for 
this decision. The earlier Nebraska case, Baker v. Meisch, 29 Neb. 227, involved a 
change from clay to bricks, which might well go upon the stricter rule, so that Wether- 
bee v. Green is the only case directly in point. The court dwell upon the fact of good 
faith, which it would seem should not affect the question of title at all. 


PROPERTY — ADVERSE PossEssION — NOTICE. — Tenant for years remained in pos” 
session after the end of the term, and received a deed of the land from one claiming 
title under a tax sale. He continued in possession as before, and in suit to quiet title 
set up this possession under the deed as adverse to his lessor and those claiming from 
him. He/d, that the mere recording of the deed was not notice to the lessor, but that 
there must be some unequivocal act to mark a change in the character of the posses- 
sion before the statute would begin to run. J/illett v. Lagomarsino, 38 Pac. Rep. 308 

Cal.). 

' The case is right. The doctrine of constructive notice from recording deed cannot 
apply in such a case, and knowledge of the claim of right must be brought to the land- 
lord by some act inconsistent with the tenancy. 


PROPERTY — BAILMENT — EstToppEL.—G. having sugar warehoused with defend- 
ants, arranged that they should hold it subject to the order of F. F. sold to plaintiffs, 
who had defendants transfer the sugar to them on the warehouse books. The fraud of 
F. appearing, G. persuaded defendants to refuse the goods on the plaintiffs’ demand. 
Held, that defendants were estopped to deny the plaintiffs’ title, and liable for a con- 
version accordingly. Henderson v. Williams, 29 L. J. 766; 11 Zhe Times Law Rep. 
148. See NOTES. 


PROPERTY — EMINENT DOMAIN— CONFLICTING PuBLIC UsEs. — He/d, that land 
owned by a street-railway company, and used by it as a horse barn and a warehouse for 
property used in its business of public carrier, but on which it has no tracks, may be 
condemned by an elevated railroad company for its right of way. Chicago W. D. Ry. 
Co. v. Metropolitan W. S. El. R. R. Co. 38 N. E. Rep. 736 (Ill.). 

The court seem to make this case turn on whether the property condemned would 
include tracks used as rights of way by the defendant. It is submitted that this is not 
the true test, but that a sounder rule is laid down in C. W. & MA. R. R. Co. v. City of 
Anderson, 38 N. E. Rep. 167 (Ind.), where it was held that buildings used by a railroad 
in the operation of its road could not be condemned, even for a highway. For com- 
ment on that case and authorities, see 8 HARVARD LAW REVIEW, 289. 


PROPERTY — LEGACY TO CHARITABLE INSTITUTIONS — Cy-PRES. — The testator’s 
will contained a clause worded thus: “I give the following charitable legacies.” 
Here follows a number of legacies to charitabie institutions, among which is this one, 
on which the action is founded : “to the rector for the time being of St. Thomas Sem- 
inary, for the education of priests in the diocese of Westminster, for the purposes of 
such seminary, £5,000.” St. Thomas Seminary was an existing institution when the 
will was made, but was dissolved previous to the death of the testator. The question 
before the court was whether the legacy to it lapsed, or might by cy-pres be applied to 
other charities. He/d, by the Court of Appeal, affirming the judgment below, that the 
legacy lapsed, since the object of the bequest had ceased to exist, and cy-pres could 
not be applied because the intent of the testator was to give the legacy not to charity 
in general, but to the particular institution known as St. Thomas Seminary. Jn Re 
Rymer, Rymer v. Stanfield, L. R. [1895] 1 Ch. D. 19. 

There is no doubt of the correctness of the rule of law here laid down, though con- 
sidering the terms of the will and the well known liberality with which the doctrine of 
cy-pres is applied, one is surprised that the court did not find that the main object of 
the bequest was a general charitable purpose. 

See Gray’s Rule against Perpetuities, § 607. 
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PROPERTY — WAREHOUSEMEN — CONVERSION OF GRAIN — WAREHOUSE RECEIPTS. 
— Laws 1876, c. 86, § 6, provide that no person holding grain in store should dispose of 
or deliver it out of the warehouse without the express authority of the owner of the 
grain, and the return of the receipt given therefor. Defendant was convicted of a vio- 
lation of this statute. His receipt for the grain contained a condition to the effect that 
he reserved an, option, either to deliver the grade of wheat that the ticket called for, 
or to pay the bearer the market price, on the surrender of the ticket. It was Ae/d that 
this did not render the contract one of sale. It merely gave the warehouseman an 
option to buy when the receipt was presented, instead of returning the grain in specie. 
This option could only be exercised when the receipt was presented, and by the pay- 
ment of the money. Sanainien affirmed. State v. Rieger, 60 N. W. Rep. 1087 (Minn.). 

There has been some discussion as to the nature of the transaction between a ware- 
houseman of grain and his depositors, under the conditions here set down. The princi- 
pal case accords with the prevailing view, that, in such circumstances, title in the grain 
does not pass upon deposit, but only when the warehouseman has exercised his option ; 
and this, though not a kernel of the original deposit remains in store, from the nature 
of the business. Véelson v. Brown, 44 lowa, 455; Sexton v. Graham, 53 Iowa, 181 ; 
Ferns v. Raymond, 26 Wis. 74; Aldridge v. Fohnson, 7 El. & Bl. 885, 893; Langton v. 


Higgins, 4 H. & N. 402. 6 HARVARD Law REVIEW, 450, at 465. But see Chase v. 
Washburn, t Oh. St. 244. 


Quasi-ConTRACT — “CONTRACT EXPRESS OR IMPLIED.” —The United States are 
not liable in tort, but only in contract, express or implied. Expense was saved to them 
by an arrangement, made with a contractor, whereby the plaintiff’s right as patentee was 
deliberately disregarded. The plaintiff sets up a claim. e/d,— 1st. That there is no 
unjust enrichment in a saving of expense, where no corpus of the plaintiff’s passes into 
defendant’s hands. 2d. The United States are liable in gvasé contract only, where the 
circumstances would make it possible to infer a contract in fact. Affirming Schillinger 
v. U.S., 24 Ct. of Claims, 278; Schéllinger v. U. S.. 15 Sup. Ct. Rep. 85. See Nores. 


QUASI-CONTRACT — WHEN CAUSE OF ACTION ACCRUES.—A wife furnished her 
husband with money to build a house under an oral agreement that he would convey it 
to her when it was finished, together with certain land. After the wife’s right of action 
for specific performance had been barred, the husband sold the land. e/d, no new 
cause of action arose, and the wife cannot sue to recover the price of the land sold. 
Cooley v. Lobdell, 31 N. Y. Sup. 202. 

The case seems analogous to the sale of a chattel by a converter, who has had posses- 
sion for the period fixed by the Statute of Limitations. The chattel having become his, 
he is, in effect, selling his own property, and consequently, the original owner of the 
chattel cannot bring suit for money had and received. Keener on Quasi-Contracts, 
p- 177. In this case the wife could not prevent the sale, and it would seem that she 
acquired no new right from it. 


Torts— DEATH BY WRONGFUL ACT— ACTION DOES NOT LIE FOR NEGLIGENCE 
BY OMISSION. — Under a statute allowing an action “in all cases in which the death of 
any person ensues from injury inflicted by the wrongful act of another, and in which an 
action for damages might have been maintained at common law had not death ensued,” 
it was held, that no action could be maintained for the death of a person killed through 
the defendants’ negligent omission to shore up the roof of their mine. A/yette v. Gross, 
30 Atl. Rep. 602 (R. I.). 

The language describing the wrongful act differs slightly in the statutes of the differ- 
ent States. In most of the statutes, in addition to the words “ wrongful act,” are the 
words “negligence,” “carelessness,” “ omission,” or “ default,” clearly covering a case 
like the present. The Rhode Island Court have construed their statute liberally to 
the extent of applying it to a negligent act of commission, McCaughey v. Tripp, 12 
R. I. 449, but beyond that they refuse to go, Bradbury v. Furlong, 13 R. I. 15; though 
an extension to a case like the present would seem entirely natural and justifiable. 


Tort — DECEIT — PLAINTIFF NEGLIGENT IN RELYING ON THE REPRESENTATIONS. 
— A vendor of land was sued for making representations as to the land, thereby induc- 
ing plaintiff to buy. eld, the necessary elements for maintaining an action of deceit 
being present, plaintiff will not be debarred because he was negligent in relying on the 
false statement. Speed v. Hollingsworth, 38 Pac. Rep. 496 (Kan.). 

This decision is directly contrary to Brady v. Finn, 38 N. E. 506 (Mass.), criticised 
in 8 HARVARD Law REVIEW, p. 365, and it is pleasant to note that Kansas is strongly* 
in favor of what seems the fair and just view. 
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TacorE Law Lectures, 1894. THE Law or FrauD, MISREPRESENTA- 
TION, AND MISTAKE IN BritisH Inp1A._ By Sir Frederick Pollock, 
Bart. Calcutta: Thacker, Spink, & Co., Publishers to the Univer- 
sity of Calcutta. London: W. Thacker & Co., 87 Newgate Street. 
1894. pp. xii, 160. 

How can a man do better than his best? What can the distinguished 
author have to say on the law of fraud that has not already been said com- 
pendiously and exactly in his admirable works on Torts and Contracts? 
How can lectures at Calcutta differ from lectures at Oxford ? 

One who, in this sceptical spirit, takes up the Tagore Lectures will 
meet with an agreeable surprise. Much, very much, in the shape of val- 
uable suggestion and criticism will be found here that is not stated with 
equal fulness and distinctness in the writer’s earlier books. The expla- 
nation is not that the law has grown during the last year or two. It is 
rather that, in preparing these lectures, Sir Frederick Pollock has had 
the great advantage of contemplating the law from a comparatively new 
point of view. The principal task of one who prepares a text-book for 
home practitioners is to state in neat and concise form the resultant force 
of the home decisions; and any criticisms ventured upon are only inci- 
dental. But he who undertakes to state the home law to what may fairly 
be called a foreign audience, in a foreign country, has another task be- 
fore him. It is not enough to say, This is the result reached by the 
English courts. His hearers will demand to know what are the funda- 
mental reasons, if any, upon which those results have been reached. No 
one can carry out the theory that judicial authority is the unerring guide to 
truth when he goes beyond the limits of his own country, even if the country 
to which he speaks is under the same general dominion. 

Although Sir Frederick Pollock has always paid great regard to principle, 
and has in no sense been the slave of authority, yet in none of his text- 
books has he ever written with so free a hand as in these lectures delivered 
at the University of Calcutta. The best test of a so-called legal principle is 
to attempt to explain it to an intelligent foreign community; and it will be 
found in relation to some doctrines that “the very act of expounding ” them 
to a stranger will sufficiently condemn them. 

Undoubtedly, in some respects, India does not stand to England in the 
relation of a foreign country. Indeed, the author says (p. 12) that the 
law to be dealt with in this course “will in the main be English law; ” 
but he adds, “it is not English law pure and simple. It is Anglo-Indian 
law. .. .” On many subjects the rules of English law prevail, “ if found 
applicable to Indian society and circumstances” (p. 10). But (p. 54) 
“considerations of local fitness must always have weight when prece- 
dents are cited from a country remote both in place and manners.” It 
is admitted (p. 52-54) that such a leading English case as Aylands v. 
Fletcher has been “ materially qualified in its application to British India.” 
And it is rightly said (p. 54) that to follow Filburn v. Aquarium Co. in 
India “would be both absurd and disastrous.” So the rule of evidence 
admitting dying declarations has been found in India to work badly. 
** A remark made on the policy of the rule by a native of Madras shows 
how differently such matters are viewed in different parts of the world. 
* Such evidence,’ he said, ‘ought never to be admitted in any case. What 
motive for telling the truth can any man possibly have when he is at the 
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point of death?’” It is even reported that, in the Punjab, “a person 
mortally wounded frequently makes a statement bringing all his heredi- 
tary enemies on to the scene at the time of receiving his wound, thus using 
his last opportunity to do them an injury” (1 Stephen’s History of the 
Criminal Law of England, pp. 448-449). 

Even if these lectures are to be regarded simply as English law carried 
to India and brought back again, it is plain that English law has been a 
gainer by its travels; it comes to us now with an improved flavor, such as 
a pipe of wine was formerly supposed to acquire by a voyage to Bengal and 
back. 

Macaulay, in a familiar passage, has asserted that British lawyers, if called 
upon to answer a question as to the postulates on which their system rests, 
or to vindicate the fundamental maxims of that system, often talk the lan- 
guage of savages or of children. No such reproach can be made against 
the author of the Tagore Lectures. While he has never criticised for tie 
mere sake of fault-finding, yet he has not attempted to evade a single diffi- 
culty, and has not hesitated to question, in a manner at once temperate and 
forcible, some existing English destrines. 

It is, perhaps, fortunate that this book did not appear earlier, for it 
would very likely have embittered the last days of Mr. David Dudley 
Field. The Draft Civil Code of New York comes in for pointed condem- 
nation. It is spoken of as a “much and justly criticised performance ;” 
“an ambitious and unsatisfactory composition, which has had an evil in- 
fluence on the Indian Codes in more than one place.” It is even said of 
certain clauses: “In fact, the only definite notion they convey to the mind 
of an English lawyer is, that the men who set their hand, in the New 
York draft of a Civil Code, to the work of codifying the Common Law, 
were not lawyers enough to understand the nature of the difficulties, nor 
sufficiently skilled in drafting (not to say the correct use of the English 
language in general) to clothe their meaning, when they had one, in apt 
words.” (See pp. 20, 95, 99, 122.) Jj. S. 





THE FEDERAL INcoME Tax ExpLaineD. By John M. Gould and George 
F. Tucker. Boston: Little, Brown & Co. 1894. pp. xiv, 108. 
This little book makes no pretensions to being a complete treatise on 
the income tax. Its avowed object is simply to elucidate those parts of 
the new statute which have occurred in former acts and been construed 
in that connection; and, under the belief that a similar interpretation 
will be given in the present case, the authors have ransacked the books 
to good purpose. Recourse has been had not only to American reports, 
but also to English and Canadian decisions, though to a far less extent 
as less applicable to our recent act, and the work as a whole, though 
necessarily of somewhat hypothetical value, has been put into a service- 
able shape for the profession at large. D. A. E 





GENERAL DIGEST, AMERICAN AND ENGLISH, ANNUAL, 1894. Prepared 
and published by the Lawyers’ Co-operative Publishing Co., Roch- 
ester, N. Y., 1894. pp. Ixxxiv, 3070. 

This is the ninth volume of the “ General Digest of the United States.”’ 
The new title is in recognition of the presence of the English and Cana- 
dian decisions. The size pp. 3162 is to be compared with pp. 2722 of 
the rival publication which has a somewhat larger page and certainly no 
larger type. R. W. H. 





